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Dear Mr. McCabe:

I write to suggest the Advisory Committee on Civil Rules consider several changes to
Federal Civil Procedure Rule 16. The proposals are founded on the positive experiences in state
trial courts with similar provisions as well as on some difficulties encountered by federal district
judges. I have written of these experiences and difficulties in several law review articles.
Perhaps most significant regarding my compelled attendance proposal is "Thinking Outside the
Civil Case Box: Reformulating Pretrial Conference Laws," 50 Kansas Law Review 347 (2002).
Perhaps most significant regarding my settlement enforcement proposal is "Enforcing
Settlements in Federal Civil Actions," 36 Indiana Law Review 33 (2003). Both pieces were
cowritten by Matthew Walker. Copies are enclosed.

Regarding compelled attendance I suggest the very last sentence in Rule 16(c) be
amended to read: "If appropriate, the court may require personally or through a representative
that a party, an interested lienholder, an insurer, or any other person or entity who is financially
interested in the outcome of the pending or related claims be present or reasonably available by
telephone in order to consider possible settlement."

Regarding settlement enforcement I suggest that the present provisions of Rule 16(e) be
recharacterized as 16(e)(1) and that a new 16(e)(2) be added as follows: "No complete or partial
settlement will be enforced unless it is in writing, signed and allowed by the court to be filed,
unless it is made in open court and entered of record, or unless upon special circumstances it is
made and transcribed before a magistrate judge or district judge."

Please call or write with any questions. I will be happy to provide additional support to
the Committee or its Reporter upon request. I can be reached by phone (815-753-0340) or email
(jpamessgniu.edu).

Thanks for the consideration.

Sincerely,

Jeffrey A. Parness
Professor of Law

Northern Illinois University is an Equal Opportunity/Affirmative Action Institution.
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1Iv~l T1t l~l1 irilring Outsic.e tOC b1fX: 1 kefoiiriinui lating
Pretrial Conference Laws'

Jef f A.b Parness &Matthew R. Walker

I.JNTRODUM'JON

"1 ili 0In an- American trial court of general 6r special subject- matter juis-
diction, a civil case typically is commenced by filing with the court a

ing there should be presented, at least, "a claim for relief"2 or "a cause
Iiii E llll lll lll llll lllll 'g1 lenlll~llll5 i~lof action"3 by a named party who seeks redress from an 'adverse party.4Initial pleadings, and any subsequent, requests for -redress within or re-

4 I lll i| | 0 lated to pleadings, 5 usually should be processed and heard so as to se-
~~ ~i~~i ~ cuare "just, speedy, and inexpensive" resolution.6

Frequently, a civil case is resolved through settlement or trial. To
ll li l1|lll l K. S facilitate such resolution, a'trial judge possesses' authority to schedule

settlement or trial preparation conferences. Written civil procedure laws
explicitly recognize, judicial authority to compel attendance by~ the attor-
neys for the parties and, at times, by the parties themselves at settlement
coniferenc s, as -well as- to comel atte ndance by the attorby
unrepresented parties at trial preparation conferences.

While the civil case box described in~ written civil procedure 'laws

normally references only presented claims and their named parties andj li F * Professor of Law, Northern Illinois University college of Law, B.A., Colby College, J.D.,The University 'of Chicago.

* B.A. Northern Illinois University, J.D., Northern Illinois university (expected 2002).

[ ,110111111 g U 111111111 1111l~ X11 1S $ . See, ,e.g, FED. R. Civ. P. 8(23 ) (rqurin rin com hr adplaint stteen offlc) 735 IL.clP.Saim"/

602 (1992) (same); Mo. R. Civ. P. § 53.01 (requiring a p tition tbefiled),2. FED. R. Cxv. P. 8(a).,
3. '735 ILL. Comp. STAT. 5/2-602 (1992). While the phrase "Acause of, action"' generally is

employed with fact pleading, "claim for relief" usually accompanies notice pleading. See generally
Claim or Cause of Action, 13 F.R.D. 253 (describing the differences and proposing to amend Rule
8(a)(2) to require pleading of "facts constituting a cause of action").

4. See, eg., FED. R. Civ. P. 8(a)(2)-(3) (requiring "a short and plain statement of the claim",
and "a demand for julgment"); 735 ILL. Comp,. STAT. 5/2-601, 603(a) (1992) (requiring "a plain and
concise statement" of a cause of action wherein "substantial allegations of fact are necessary"); Tnx.
R. CMv P. 47(a) (requiring "a short statement of the cau~se of action sufficient to give fair notice of
the claimn involved").

5. Later requests mnay be written, as in amendments to initial pleadings or in third-party
-pleadings. FED. R. Civ. P. 15(a), 14(a). Unwritten later requests may be made where unpleaded
claims are tried by express or implied consent of the partiesl FED. RCIV P. 15(b).

-6.FED.R.CIV.P.1.
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~~ ;ki~~~'~~ I~~ attorneys, many civil cases also involve unpresented claims, (i.e., insur-

I ~~~~~~ance coverage) and other interests (i.e., contingency, fee recovery) far

, I. 'llX'l|" E 't;i' '"'",removed from any claims presented in pleadings or elsewhere. Here,
#jj' %v Si l g g . -nonpamers and their attorneys- can be quite important to civil case reso-
g ~yij~ 9lution. Unpresented claims and nonparty interests should also be han-

dled with a view toward "just, speedy, and inexpensive" resolution. Ef-
i | ii | l ig 1120 ficient disposition here too can be facilitated by pretrial, conferences.

~~~ ~~~ ~~~ ~Yet, written civil procedure, lwtypically are silent on pretrial confer-

ences directed at unpresented claims and nonparty interests. While un-
doubtedly there is at least some scheduling authority regarding unpre-

g gLX Lllt 11g ] sented and nonparty matters, it often goes unrecognized or unemployed
g lS1 i60 l I~fig j~g due, in part, to the silence of the written laws.

Written pretrial conference laws for civil cases in both federal and
g l"l'lgdy~lS li 11 19E Llstate trial courts should be reformulated to encompass matters beyond

|l glilj ytig | YJ" 19 presented claims and named parties. Judgments upon settlements or
' gtiLIYIYLW | goat Z9 jytrials often speak to lienholders, insurers, and other nonparties. To se-

gtE uL~E g lyd8Cleyg Llcure "just, speedy, and inexpensive" resolution, written laws should re-
IIL1gIIF KgllL~l3 Mflect better all the matters for<which pretrial conferences might be

scheduled.

i1 YIEi~ :|||l 11 lAs the written laws are significantly influenced by the Federal Rules
t g~tg g Ygd 111 ' of Civil Procedure, we review historicaly the- guidelines on pretrial con-

W g~ h gkbferences within the Federal Rules. Then we demonstrate, utilizing the
9 att I~titgl~g~d; K lidilgd lgd'0ld ' ' United States Supreme Court decision in Kokkonen v. Guardian Life In-

6IXI | p'ylg X gyt y - surance Co. of America7 on ancillary jurisdiction and inherent power,
ffi lj 1 :'XIg 1lg g how all federal rules have failed to address fully judicial authority on

S 9iM f'I g g~f0 pretria conferencing and how these failures have led to misunderstand-
|01 l EA~pg 4 " 10g ings and troubling precedents. We then explain how Kokkonen should

|jI1siE Il~lg E l -be properly understood, which we hope will clarify future analysis. We
|JI' 1 ~~II ] g " conclude with suggestions for reformulating all written pretrial confer-

I0412 ,4Wl4 g g At0|0g ence laws to include matters beyond presented claims and named par-
ties, so as to secure more "just, speedy, and inexpensive" resolution of

all civil litigation matters.8

7. 511 U.S. 375(19)
~~~~~~ ~~~~8. We sha~llnt address whenhow and why such broader pretrial conferenice-laws should be

I ~~~~~~~~used. For such a discussion, see generally Leonard L. Riskin The Represented Client in a Settle-
IIelqll~Il 1 '~ ,ment Conference The Lessons ofG Heileman Brewing Co v Joseph Oat Corp., 69 WASH. U.L.Q.

1059 (1991).

I, d ll l'l~, siw.0l M

I E9 IIxI1 l alSr t11 l llp j I b

@qStI rgl IIil|r441 i 2 E8 E~

II l1 'lui rfli
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jilE g t~~~IL, -- H, S PRTU ' 1', 'A g -1 - - Il THE FEDERAL RULES OF CIVIL PROCEDURE ON PRETRIAL

CONFERENCES

l l I l l l ,l g . Ri , .edera....e ofCivil Prcedure.
Ii l l Federal 'Rule of Civil Procedure 16, effective Din 1938, wasl entitledll | ' ll I l ; ' ' "Pre-Trial Procedure; Formulating Issues."9 It made no explicit men-

| 0 I ~ .1 " ' tion of settlement, though settlement presumably was 'discussed duringmany pretrial conferences. As written, the Rule was geared to trial2 | < preparation conferences.10 The Rule allowed the district court to "directthe-attorneys for the parties to appear before it for a confernce t con-~~~ 'I ~~~~~~~sider'' subjects that would '-aid in the dispo'sition of the action,'' iticitud-!'~ S d, 
o 

iwngissue simplification, pleading amendmentavoid anceof "unnecessaly
| 0I yII, i proof," "limitation" on experts, and referrals of factual issues to mas-

9. The text of the 1938 version of Rule 16 is found in Rules of Civil Procedure for t'he District
g | S - ~~~~Courts 

asdIlf~ f~# f-iCorsof the united Sates, 308 U.S. 645, 684 (1938) fihereinafer 1938 Rulel and reads asfollows:Rule 16. Pre-Trial Procedure; Formulating Issues.In any action, the court may at its discretion direct the attorneys for the parties to appearbefore it for a conference to consider
(1) The simplification of the issues;

II 1 a1 0 .(2) The necessity or desirability of amendments to the pleadings;(3) The possibility of obtaining admissions of fact and of documents which willavoid unnecessary proof;~~~~~~~~~ ~~~~~~~~(4) The limitation of the-number, of expert witnesses;~~~j~~~~~I I~~~~~~~~ ~(5) The advisability of a preliminary reference of issues to a master for findings to'I I iI~~~~~~~'~~~ be used as, evidence when the trial is to be by jury;
a' ~~~~~~~~~~~~(6) Such other matters as-nayaid in the disposition of the action.

The court shall make an order which recites the action taken at the conference, theamendments allowed to the pleadings, and the agreements made by the parties as to anyof the matters considered, and which limits the issues for trial to those not disposed of byadmissions or agreements of counsel; and such order when entered controls the subse-quent course of the action, unless modified at the trial to pr~event manifest injustice.' Thecourt in its discretion may establish by rule a pre-trial calendar on which actions may beXIK~ l a t -placed for consideration as above provided and may either confine the calendar to jury>~~~~~ ~~actions Or to non1-jury actions or extend it to all actions.
. See on. A d P4 Mura Pe-Trialpcedue:A Statement of lts Essntils, 14 F.R.D.I ~~~~~~~~417, 424 (noting that, the U.S. judi~cial Conference in 1944 approved the Pr-Tria (Committee'sstatement "that settlement is a by-product of good pre-trial procedure rather than a primary objective*to be actielypursued by thejudge",); Judith Resnik, Trialas ErrorJurisdiction al njury: Tranr-fo ing the Meaning of Article I, 113 HARV. L Rev. 924, 935-36(2000)(statg atthe938Rule was intended to cove meetings about comngnrias)

g~~~~~~~~~~~~~~~~~e coin t"''-'''' s'' '-

1. 1938 Rulea, sura note 9, 308 U.S. ,at 684. The'938versionoftheRule operates today inI ~~~~~~~~some American states. ARK. R,. CIV. P. 16; GA. CODE ANN. § 9-11-16 (1993); KY.,R. Civ. P. 16;
MAss. R. Cmv P. 16; Miss. R. Cilv. P. 16; Mo. R. civ. P. 62.101; N.C.R. Civ., P. 16; PA. R. Civ. P.212.3; S.D. CODIFIED LAWS § 15-6-16 (Michie 2001); VT. R- CIV. P. 16; VA. SUP. CT. R. 4:13;I.'!i j ~~~~~~~~~WASH. SUPER. CT. Civ. R'. 16.
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'Rule 16 rImained unchanged until 198312 when it was significantly

| 2 | II| ov| | ! 2 ll caserhauled.~e
13 ItSotitlevthe read "Pretrial Conferences; Schedulng; ican-

agement.14 While the original Rule designated ix c r p ibl

The new Rule'contemplated required scheduling and planning confer-

ene arly on for many civil cases as well as the prospect of multiple

conferences thereafter.e Judicial authority wa oened to reachono

~ ~~ '~~~~~~ ~only attorneys, but also _"any unrepresenedparties."'18 Discovery, Pre-

trialsmotion, and settlement matters, as well as trial preparation matters,

f g could now guide pretrial conferences.
19

The 1983iRule expressly made "facilitating the settlement of the

1, ~~~ ~~V'~~ case" a legitimate objective of a p-retrial conference.2 The, "partici-

~~ J~~~~'~~i~~K ~of subjects, including "the possibility of settlement."21, There is no lan-

j 'i~~ g g guage in the 1983 Rule describing all possible participants.2 The Rule

did say that "[alt least one of the attorneys for 'each party participating in

any conference before trial shallhave authority to enter into stipulations

-and, to make admissions regarding al matters that the participants may

reasonably anticipate may be dliscussed." 23

25. 1983 Rue n1The Advisory Committee Note to the 1983 Rule, prepared by the

~) Advisory Committee on Civil Rules and first submitted to the Standing
Committee on Rules of Practice and Procedure of the judicial Confer-

ence of the United States,24 found that settlement discussions at pretrial

conferences had "become commonpae" 5 and were "appropriate at

12. Tliere was aproposal in 1955 to broaden ajudge's power in "big easels]" where "protracted

litigation" Was expected. 3 JAMES WM. MooRE ET AL., MOORE's FEDERAL PRACTIcE, ¶ 16

App.02[11 (3d ed. 2001).
~~hy II~~~~~~ 13. ~ Federal Rules of CIvil Procedure, 97 F.R.D. 165, 201-05 (1983) [hereinafter 1983 Rule].

I ~~~~~~~ ~~This version of the Rule, operates today in Some American States. ALA. R. Civ. P. 16; MONT. R. -

~~~II ~~~CIV. P. 16; N.M.R. CIV. P. DI1ST. CT. 1-016; UTAH R. Civ. P. 16.
14. 1983 Rule, supra note 13,97 F.R.D. at 201.

16. 19383 Rule, supra note 1,3,97 F.R.. at 20180.
* 15. 198Rule, supra note13 9,30 U.S.. at 684-0.

17.- Id.
18. Id. at 201.
19. Id. at 207 advisory committee's note.
20.-'Id. at 201;FED. R. CIV. P. 16(a).
21. 1983 Rule, supra note 13, 97 F.R.D. at 202-03; FED. R. Civ. P. 16(c)(7) (1983) (repealed

1993).

~~~~~~ ~~~~~~~~~ ~~~~22. See Q, Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648,-667 (7th Cir. 1989) (en

~~~~~' ~~~~~~~~~~ ~~~bane) OMA-ion, J., dissenting) ("Rule 16(c) does not say who those 'participants' may be.").
23. 1983 Rulesupra notel13,97 F.R.D. at 204.

24. Id. at 189 conference committee's report; see also 28 U.s.C. § 331 (1994) (creating the

~~<~~i~~i~~ I~~II~~ ~~ Judicial Conference of the United States); 28 U.S.C. § 2073(b) (1994) (creating a standing commit-

tee on rules of practice, procedure,,and evidenice).

~~~~ ~~~~~~~ ~~~25. 1983 Rulesupra note13, 97 F.R.D. at 210advisory comimittee's note.
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i . l any time."26 It fuirther said that a pretrial conference devoted exclusively
. 3Wl1| 1 i . - to settlement "may be desirable" and that "settlement should be facili-

tated at as early a stage of the litigation as possible."27

This Advisory Committee viewed the 1938 Rule as "a success," in
l illt~t~part, because it improved and facilitated the "settlement process." 28 Yet,

E ig 't ; it found the 1938 Rule had become outdated because it did not reflect
iIIJ~ | -~"the significant changes in federal civil litigation." 29 The Advisory
l g . . Committee said that "the amendment explicitly recognizes some of the

ll N l llt- 0 . . objectives of pretrial conferences and the powers- that many courts al-
l l 11 is d . -ready have assumed" and "thus will be a more accurate reflection of ac-

tual practice." 30. The Committee did caution, however, that mandating
settlement conferences "would be a waste of time in many cases."31

Rule 16 was last amended in 1993,32 with the most recent changes
constituting more refinement than overhaul. The Rule now enumerates
sixteen subjects "for consideration at pretrial conferences." 33 The new

II lidRule also contemplates a more active role for judges. While in 1983 the
"participants" at a pretrial conference would "consider and take action"
with respect to the subjects discussed, in 1993 "the court" was to "take
appropriate action" regarding the subjects considered. 34

The 1993 Rule also expressly authorizes judges to "require that a
. pi1. party or its representative be present or reasonably available by tele-

. ,lZ - phone in order to- consider possible settlement of the dispute."35 The

26. id.
27. Id.
28. Id. at 205-06 advisory commnittee's note.

¾ I~~~~~~~. ~~~~~ ~29. Id. at 206 advisory committee's note.
I j a -30. Id. at 207 advisory committee's note.~~IHI[ I~~~~~~ ~~ 31. Id. at 2 10 advisory committee's note.

32. See Federal Rules of Civil Procedure, 146 F.XD. 401, 597-601 (1993) (showing the
changes made to Rule 16) [hereinafter 1993 Rule]. This version of the Rule operates today in some

ft ~~~~~American states - ALASKA R.cilvp P. 6; HAW. R. Civ. P. 16.11-6; KAN V. R. CIV. P. 6 -216; MiN. R
Civ. P. 16.01-16.06; N.D.R. Civ. P. 16; TENNm. R. Civ. P. 16.01-16.06; W. VA. R. Civ. P. 16; Wyo.
R. Civ. P. 16.

33. 1993 Rule, supra note 32, 146 F.R.D. at 598-01.,34. Id. at 598-99. Subdivision (c) under the 1983 Rule read: "(c) Subjects to be Discussed at
Pretrial Conferences. The participants at any conference under this rule may consider and take ac-
tion with respect to the subjects discussed" 1983 Rule, supra note 13, 97 F.R.D. at 202. The 1993

rule consideration may be given, and the court may take appropriate action, with respect to the sub-
. ' - jects considered." 1993 Rule, supra note 32, 146 F.RD. at 598-99; FED. R. Civ. P. 16(c).35. 1993 Rule, supra note 32, 146 F.RD. at 601; FED. R. Civ. P. 16(c). The Advisory Com-

1 1 l lll atumittee explained that this addition was expressly directed at the settlement provision, stating that"Paragraph (9) should benread in conjunction with the sentence added to the end of subdivision (c)."I l~~~~~~~~~~~993 Rule, supra note 32, 146 F.R.D. at 604-05 advisory committee's note. This portion of the oaquadments to Rule 16 seems contrary to the Advisory Committee notes to the 1983 amendments,

111 I pe.':-I
I 

________
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Advisory Committee explained that this change would help "eliminate

questions.. . regarding the authority of the court to make appropriate
3Kd3@,l Ilil0Sbeilill tmjlv~orders . . . to facilitate settlement." 36 The Committee noted that patici-

0m S3g pation by a party or its representative might involve "an officer of a cor-
S kiDI~lfi F porate party, a representative from an insurance carrier, or someone

I islg~l~l,,0jiz , else," depending upon the circumstances.37 The Committee also said

Pi1131 g1 0 ! Ejt31,"l h that the "explicit authorization to require personal participation" was
not meant "to limit the reasonable exercise of the court's inherent pow-

D' | ers.X>38 , ' r. .
.: 3 l4 The 1993 Rule received some, criticism. There was concern "'that
;1ll 3 11 3 j ^ explicit authority to require party attendance at settlement conferences
il -*v would be misused by, some judges to coerce settlements." 3 9 The rule-

, l I makers did not proceed with a few suggested changes. Eliminated was a
I I , ~ provision explicitly authorizing "mandatory attendance and participa-

* tion" of interested insurers in alternative dispute resolution proce-
.31 ll ll3 dures.40 While the rulemakers did not push an amendment expressly
*~Iy~~ , l lauthorizing district courts to require "insurers" to attend pretrial confer-

01 " l > , ences, 41 the Committee noted "the strong feelings of many" that
Sly I1~authority "to require that parties, or their insurers, attend a settlement

conference" was not only "needed,"? but also "already within the court's
' inherent powers.' 4 2 Judicial authority over insurers, and perhaps other

l l l~ i *~ which state in regard to the last sentence in subsection (c) that "[t]he reference to 'authority' is not
intended to insist upon the ability to settle the litigation." 1983 Rule, supra note 13, at 211 advisory

i 1|!|K5ge l l.. comnnittee's note.
tgY'\ 1b11j~IiI1IB 36. 1993 Rule. supra note 32, 146 F.R.D. at 603 advisory committee's note.
I ~' be.III M j37. Id at 605 advisory conumittee's note. The Committee left open who "someone else" might

Ibe. I
* 38. Id. The Committee cites G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648 (7th

qlllgIi g 1|18 g Cir. 1989) (en banc), on inherent powers. 1993 Rule, supra note 32, 146 F.R.D. at 605 advisory

0Iizg 6 able, even by telephone, for a settlement conference may be a clear signal that the time and expense
involved in pursuing settlement is likely to be unproductive and that personal participation by the
parties should not be required." Id.

39. Letter from Hon. Sam C. Pointer, Jr., Chairman, Advisory Committee on Civil Rules, to
¶1" ~i3| Hon. Robert B. Keeton, Chairman, Standing Committee on Rules of Practice and Procedure, 146
IGG;20"til!GW~llG IGSGGI F.R.D. 519, 526, Attachment B, "Issues and Changes" (May 1, 1992).
* 'MIIINIIIIIIIIS G 40. Id. (noting that such mandates may arise under "local experimentation under the Civil Jus-
* I 'gIG~g42 g -tice Reform Act"). That proposal appears in ProposedRules, 137 F.R.D. 53, 85 (1991).

41. See Proposed Rules, sapra note 40, 137 F.R.D. at 85 ("The court may require that parties,
|lll~gll~hS *\ Ior their representatives and insurers, attend a conference ...).
j'I | | 42. 1993 Rule,-supra note 2 146 F.RD. at 526 advisory committee's note. A detailed history

III ~~~~~~~ ~of Rule 16 is found in Resnik, supra note 10:
Throughout the century, some judges and lawyers surely met with each other and

Il~ig L talked about setding cases. Settlement was-and is -always on the table .... The shift
IStlP0!#lIllU GE .... n have traced begins in the 1920s, runs through rulemaking in the 1930s, protracted liti-

gation in the 1950s, and schools for judges in the following decades, and finds current

iGI~il lffl1EG . .... expression in the comments of a federal judge explaining in 1994 to lawyers at a federal
bar meeting in Los Angeles that going to trial meant that "the system" had failed

* ~ *,~Ui ','.,' ','lLII " '~tUU ~ ~ ~
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1 K ~~~~~~~~~~nonparties, during pretrial conferencing thus remains ujc ocs

precedents.

1 ~~~~~~~~~~~~II. JUDICIAL AuTmoMnY UNDER Kokkonen v uada Life Insurane
~~~~~~ ~~~~~Co. ofAmerica

judicial authorit during setlmetad trial preparation conferences
in the federal trial courts, at times extending beyond any written laws,
was described in the U~nited States Suipreme Court decision in KokkonenI ~~~~V. Gardian Life Insurance Col. ofAmerica,43 rendered a year, after Rule 16
was last amended. There,"the Court recognized limits on tria court en-
forcemrent authority over civil'case settlem ent agreements."4 Yet the
Court in Kokkonen went further,' inviting pretrial conferences involving,

{* ~~~~at -times, unpresented claims and interests, as well as nonparties. 45 Such
conferences are exemplified-in the Mat.sushita46, and, Cluett'7 cases, which

~~I~~I!~~ ~~ follow a review' of Kokkonen.

~~~~~ ~~~A. The Twvo Heads of Kokk6nen

The civil litigation parties in Kokkonen, involved in' a'dispute over an
agency relationship concerning insurance sales, orally agreed, on the rec-
ord before'a- federal district'judge in chambers, to resolve all claims and

r~~i~~i.12l~~~~ '~~~ counterclaims. 48 The parties then 'executed, and the' district judge& , ~~~~~~~~~signed, a stipulation and order dismhissing the diversity icition.49 .The~~!~~~4I~~~ order-~did not reserve jurisdiction to enforce the agreement; it did not~~~~~ ~~~~even mention the agreement.5 Subsequently, a dispute, arose under the
agreement when the petitioner, failed to, return certain files to the in-

1~~~i C ~~~~~ surer.51 The insurer moved in the same district court to 'enforce the

Id.at 949.

43. 5 11 U.S. 375 (1994).
44. Id. at 381-82.-j~~~ ~~IIII~~~~~I ~45. See id. (recognizing courts' ability to "embody" the -terms of'settlement contracts in dis-i~~C~~ ~C~~II'<~~~ ~ missal orders). Additionally, the court recognized that ancillary jurisdiction includes the authority to
copla lawyer engaged in litigation misconduct to pay an opposing party's attorney's fees. Id. at380(ciingChaber v.NASCO, Inc., 501 U.S. 32,45 (1991)).,V 380~~~~~~~~~~46. Matsushita Elec. Indus. Co. v. Epstein, 516 US. 367 (1996). (d~ 8)
47. Clued; Peabody Co v. CCAcquisitionCo,83F2252dir198.
48. Kokkonen,,51 1 U.S. at 376.
49. Id. at 37677.
49. Id. at 37677.

I~~~~~~~~~~~~L~~1 d

B~~~~~~~,] ~~~~ ~M

.2~~~~~~~~~~~7~~~~~~~~V~~J
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~~~ ~~~ 'The ~~~~~~~~ ~the, agreement ud is"inherent

Q agreenaetlt~~~ ~~.5 2 Tecutenforced Inder its

'~~<~> ~ ~ powee' over ~the objection that the court lacked subject matter jurisd-

~ ~ ~ 'The Supreme Court ~reversed. In assessing the lower court's refer-

-
ence to "inherent po~~_r~cwer," -the Court focused on bunoe fth4"w

'~~ 
separates though some~~~~~~times related. .. heads" ,of ancillary jurisdiction 4

The Court generally foud that "ancillaryjursdictio"habenu 
d

A -~ ~ - in tine very broad sense.. . for two separates thugh sometimes related,, put-

pose: () toperitlisposition by a singe court of clahims that areciovrying

pespecs, ndt degrees, fctually interdepen~dent; and, (2) to enable a cutt

IV ~ ~ function successfullYrespetsthat is, to manage its proceedings, idct t uhr

~~~ ~ ~ ~ '~~~~ ~~~II~~~~ ~ity, and effectuate isecrees
5

~ LI~~ 1,I:~ ~ I 
- The Court held that neither purpose "supports the Present assertion

II 'r~I~ I~I~ f' jurisdictin.'' 56 As to ''factually interdependent'' cIairrs, the Cor

~~~ ~~~~ I ~ ~'foiund, andthepris i o dsue that the facts relating to the

~~ I~ ~ ~~ ~ ''breach ~of- agency'' complaint and to the ''breach of settlement agree-

iI~tl~~~~IiII I~I~i~~V~ 
ment had~ nohing todo with each other.'' 51 As toscesu or

~ i~~Ii ~II ~ J~~[ fuic~ioiii.~1, seeingly relied on by the insurer seeking enforcement o

I~ ~ the settlemnt,58 the Courtfound that if the settlement agreement "a

diffeterent' 59 Then ant rah'oiletherCioaturspciiccortorer
been made part o~~~~f the order of dismissal " the situation would be "quit

'I ~~~~~~~~ ~~~~~ I;~~~~~~~~ ~52.. Id.
- - - ~~~~~~~~53. Id.

III~~~~I~~~ I.~~~~ 
- -~~~ 54. Id- at 379-80 (citations omitted).ursito 

an

~~ II~I~~I ~I ~~ I -
55 d cttosoitd). Whrile the Kokkonef Court described "ancillary uisdcin n

IIII~~i~ ~ "inherent power" as including~~ the Parameters of judicial authority to decide claim s and rltdise

I~~~~~~~I ~~~~~arising in civil cases, elsewhere the Court seemingly has recogieotrfrmofihenpwrs

The whole theory of lawful congressional "delegation", is not that Congressi oe

~~I ~iii~k~ ~ - times too busy or too ~divided and can therefore assign its responsibilitY Of making law to

I!~~I'II~I '~G!Ikn~~ ~ someone else; but rather that a certain degree of discretion, and tu flwaig n

~ ~~~, ~~~~~~~ ~~here-s in most executive or judicial action, and it is up to Congress, bythreaiepci

,I~~~~~~~~ 
-~~~~~~~ficity or generality of its statutory commainds,to determifle-1P to a Point-how smallyo

- I III~~~~~~~~~~~~~ ~how large that degree shall be. Thus, the courts could be given the power to sayprcsl

whatcontittesa 'restraint of trade," or to adopt rules Of procedure, or to prescribe by

~~~I~~~I rule ~~~~~~~~hth mannttuersi which their officers shall execute their judgments, because that "law-

making- was anciliary to their exerciseojucilpwr

Id. at 417 (Scahia, J. dissenting).

I I' 
~ ~~~~~~~~~56. Kokkonen,51lUS.at380-

I~~bI~~ ~ ~ ~ ~ I I 58 See id (B u t it is the second head of ancillary jurisSeeid 
.dicttitisithosecon 

relatingn i tor thei dcourt'sre apow ero to

~~I ~~~IIII I I~~~~~~~ 
protect its proceedings and vindicate its authority, that both courts in the present case appear to have

~~1I~~~Ii 1~~~~1
I 1II~~~~~ 

relied upon, judgiing from their references to inherent power."' (citation omitted).

2 I',~~~~~~~i~~~,Ipi59 Iat 
81
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g S , _, E , . s , , ' fil under' 
' ,i ! ,1 , or fall under a retention of subject matter jurisdiction.60 The Court' con-.~ h . .cluded, however, that absent such incorporation, "enforcement of the\ i .-- . ~ ; . settlement agreement is for state courts."6 1 I I IThe Court in Kokkonen understood that the types of ancillary and

ff . inherent judicial authority it described had been and would continue tobe troublesome. It said that "ancillary jurisdiction can hardly be criti-cized for'being overly rigid or precise."62 Imprecision seemingly results,in part, because inherent and ancillary powers are not wholly derivedJ from' "rule or statute but [from] the control necessarily vested in courts"to manage their own affairs so as to achieve the orderly and expeditious
I I ' - - . disposition of cases."63 While these doctrines encompass broader pow-I l . . ers than expressly recognized under written civil procedure laws, 64, these-powers often seem "murky."65'

l . .. .. Recognizing the potential for misunderstanding and abuse, the Su-i '~ -~ preme Court has urged caution in. employing these doctrines. After
' t . . .Kokkonen, it has said that inherent'and ancillary judicial authority "mustbe delimited with care, for there is a danger of overreaching when onebranch of the -Government, without benefit of cooperation or correc-tion from the others, undertakes to define its own authority."66 Yet, the

60. Id. Judicial enforcement of civil case settlements occasionally is directed by written civilprocedure laws. E.g., CAL. Civ. PROC. CODE § 664.6 (West Supp. 2001).61. Kokkonen,511 U.S. at 382.
62. Id. at 379.*63. Link v. Wabash R.R., 370 U.S. 626, 630-31 (1962); see also Chambers v. NASCO, Inc.,l~Li 501 U.S. 32, 43-4 (1991) (noting that inherent powers of the federal courts include power to admit

I I I 6! on proof of fraud, bar disruptive criminal defendants, dismiss a case on forum non conveniensgrounds, and act sua sponte to dismiss a case for failure to prosecute).
to expand sanctioning authority granted by Rule 11 and 28 U.S.C. § 1927).l -. 65. HBE Leasing Corp. v. Frank, 882 F. Supp. 60,62 (S.D.N.Y. 1995). The HBE court is notalone in its confusion:

Despite historical reliance on inherent powers, including Supreme Court jurispru-dence dating back to 1812, the notion of inherent power has been described as nebulous,and its bounds as "shadowy." The conceptual and definitional problems .. . have bedev-j ~~~~~~~iled conmmentators for years ... [Very few federal cases discuss in detail the topic ofinherent powers. More importantly, those cases that have employed inherent power ap-pear to use that generic term to describe several distinguishable court powers. To com-l pound this lack of specificity, courts have relied occasionally on precedents involvingone form of power to support the court's use of another.
dcinThese observations suggest that it is not always possible to categorize inherent power

Eash v. Riggins Trucking Inc., 757 F.2d 557, 561-62 (3d Cir. 1985) (en banc) (citations and foot-
g t~ F ~ 66. Degen v. United States, 517 U.S. 820, 823 (1996). In Degen, the Court describes inherenthauthority as "power ... lnited by the necessity giving rise to its exercise." Id. at 829.

I~ ~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .' jL2I 
P'
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dangers must be faced because such judicial authority "is, at its core, a
creature of necesgity."6~7 ''|

We posit that the doctrines of ancillary and inherent powers are best
understood as involving two distinct forms of judicial authority, each I i l2.1 AH
capable of operating without express language in written civil procedure
laws. One, which we find often is labeled ancillary, pendent, or most
recently, supplemental jurisdiction, involves initial judicial authority over
disputed civil claims,6 8 though all such claims may not be able to be re-
solved on the merits at a trial should trial become necessary. Theother,
which we find often is labeled inherent power, involves the determina-
tion and implementation of the processes necessary for the resolution of
the disputed civil claims in a "just, speedy,Pandinexpensive" manner.6 9

These two forms of judicial authority are illustrated in tefollowing two
cases. The first, Matsushita Electric Industrial Co. v. Epstein,70 shows
how the first head of Kokkonen allows court involvement in settlement
talks about factually interdependent claims which could not be brought

reached.- The other, Cluett, Peabody & Co. v. CCAqiiinC.7

shows how the second head of Kokkonen can be employed both to hear-
and to resolve unpresented civil claims and interests that are not factu i
ally interdependent with the disputed civil claims, and that may involve 

K '4

nonparties, so that the court can resolve the disputed civil claims in a l
fair, efficient, and cost effective manner. We believe that at least some g l Ii.
of the confusion over the two forms of judicial authority would dissipateif ancillary jurisdiction was viewed as a form of judicial authority in--

volving initial subject matter jurisdiction over factually interdependent
(if not also factually-related) claims, while inherent power -was viewed as
a form of judicial authority encompassing varying powers necessary for ~L
resolving such claims.7 2 A 3I33 3

67. Peacock v.Thomas, 516 U.S. 349,359(1996). ~
68. See 28 U.S.C. § 1367 (1994) (prescribing the claims over which the federal district courts

have supplenental jurisdiction).
69. FED. R. CIV'. P. 1. *I
70. 516 U.S. 367 (1996). I b 11'I3 Iii
71. 863 F.2d 251 (2d Cir. 1988). . , bI 11111i
72. While the term ancillary jurisdiction as used in'Kokkonen includes many asserted exercises I I

of inherent powers, we employ the term only to cover authority over non-diversity state law claimsand interests in some significant way factually related to the civil claims properly pending before '
federal district courts under independent jurisdictional statutes. Such ancillary authority includes,
Inc. v Estado LibreAoiao, 14Fd7,9nJ(stCionvr. 1msl99r8) (utilizicng the term "supplemental .. ~ l iIlId3i11ddl
jurisdiction" to cover federal court authority over related state law claims and the term "enforcement
jurisdiction" to cover inherent authority necessary for courts to function successfully, without men- jtioning nonenforcement proceedings involving vindication and management also necessary for suc- 5

* - 4' ' gS~~~~~~~~~~~~~~~~~~~~~~~~~~~~I14g ll2!1Xgg0
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,i ' ' ' ' B. The Matsushita and Cluett Cases

' j '!~YF 'II~' ' The dispute in Mdtsushita arose when Matsushita sought a takeover|~j . of MCA.73 A class action was instituted in a Delaware Court of Chan-cery on behalf of the MCA stockholders alleging that MCA and its>':~' i board of directors had failed to maximize the value of MCA stock andK H - had failed to disclose a conflict of interest between the managers of
'GDL~ MCA and Matsushita.74 After the Delaware class action was initiated, asecond group of plaintiffs filed a related class action in a California fed-

1' t - - eral district court alleging violations of'federal Security and ExchangeC I'ommission rules.75

Before the California federal case was heard, Matsushita offered asettlement involving a dismissal of the Delaware'state action and a re-lease of all claims, including the federal claims then pending in -the Cali-fornia action.76 The Delaware court refused to approve the agreement
because there was no monetary benefit'to the class members.77 TheDelaware judge determined that it would be unfair to release all claimsunder a settlement that had no monetary value to class members be-cause the federal claims had arguable merit 78 After the agreement waslII - - rejected, the California court declined to certify the class.7 9 This deci-sion was then appealed.80 Before that appeal was heard,-however, thei - Delaware class action was settled, with the agreement including a release

- of any federal claims.81
l~ ~-* - Individuals within both the Delaware and California classes that hadI' ' ' ' ; neither opted out of the Delaware class, nor appeared at the hearings inI Delaware to contest the settlement or class representation then sought

-S of * cessful court fanction), vacated by U.S.I. Props. Corp. v. M.D. Constr. Co., 230 F.3d 489 (Ist Cir.
73. See Matushita, 516 U.S. at 36970 (explaining that there was a tender offer that resulted in
74. In re MCA, Ic., 598 A.2d 687, 690 (Del. Ch. 1991). MThere were also claims involvingI; - ~~~~~~~~wasting assets and conspiring to break Delaware law. Matsushita, 516 U.S. at 370.- ~~~~~~~75. MCA, 598 A.2d at 690.I ~~~~~~~~~~76.' d. at 690.

- j . . 77. Id at 696.
78. Id.at 695-96. While state judicial consideration of thesftrngth of the federal law claims onthe merits may seem to invade the exclusivity of federal court authority, it also seems necessary inorder to assure that the settlement was fair to the absent clasmbe.
79. Matushita, 516 U.S. at 370.81 Id at370-71 Thesettlementagrementcontained an opt-out provision a a $2 million

jI - ~~~~~~~~~deposit to be distributed to class members. aItdu at 371an $ mlo

, II , .
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t ' | |to proceed fdrther in the California case.82 The United States Supreme

'Court had todetermine if the Delaware court judgment should be re-

0 |'~r{~ 0 1 - - fused full faith and creditlby a federalcourt because, it contained a re-
lease of federal law claims within exclusive federal court subject matter

~~~~~ ' ~~~~jurisdiction.
8 The Sup reme Court held that deference generally is "ap-

1 l m ,~ plicable in cases in which the state-court judgment ... t incorporates a

',. dass-acton settlement releasing claims solelywithin the jurisdiction of

I ~~~~~~~~-the' federal courts." 84 Since the agreement would preclude 'any pro-

ceedings in Delaware state -courts, the agreement was found by the Su-

~~ '~~'~~'~~ ~ ~ ~ preme Court to be preclusive in the federal courts as well. 85

~ ~~~~ ~~~~In a11ow'ing A state c rt'judge to oversee and apprv a class set-

2!|2|q10ll!XllMlz|||g1 . . daims weent containing claims within exclusive federal district court subject

matter jurisdiction,86 the Matsushita decision allows the state court to

exercise at least some ancillary authority over factually interdependent

' ~ ~ ~ ~ ~ ~ -~~~~~claims so that it may dispose of all related claims in a single proceed:-

I' ~~~~~~ ~~~ ~~~ ~ing, 87 though not all claims were suitable for adjudication'by a state court
- ~~~~ ~~' ~trial. State court ancillary authority- over certain umipresented federal law

~~~~~~~ ~~~~~~claims betennmd ate sthus' appropriate even though the

~~~ ~~~ ~~~~ ~claims could have been neither pleaded nor tried on the merits in the

~~~ ~~~~~ ~~~~~ ~state court
I~nherent -authority necessary for the trial court to function success-

fully wa ercsed in'Cluett, Peabody & Co. v. CPC Acquisition Co.88

~~~~~ ~~~There, a fee dispute arose between Paul Bilzerian and the law firm of

' ~~~~~~~~ ~~Latharn arnd W(atkins.89 The -fees were incurred by Bilerian during his

~~~ ~ ~~~ ~ ~~~~ ~attempted takeover of Cluett.90 , The legal services related to' the filing of

~~~~~ ~~~~a California federal court lawsuit to enjoin Cluett from resisting a tender

' ~ ~~ ~~ I~~~4~~~ ~~ - or ~~~~82. Id. at 372. Had these individuals opted out of the settlement class or objected to the release

ofexclusively federal clisin the Delaware saecase, they col aeproceeded inthe Clfri

~~~ ~ ~ ~ ~~~~ - I ~~~~~~federal case "unimpeded by the Delaware judgment." Id. at 385. The court noted that those Dela-

ware plaintiff class members who requested exclusion were still proceeding in federal court. Id.

Y~~~~j~~~ ~~~ -~~~ Incidentally, a few of these individuals unsuccessfully sought in 1999 to intervene for the purpose of

~~~~ ~~~~~~~ ~~~reopening the Delaware court settlement. In re MCA, Inc., 774 A.2d 272,276 (Del. Ph. 2000). The

~~~~~ ~~~~~~~~~ ~~~~court lamented that its "decision is the latest chapter, probably not the last, in this case." Id.

~~ ~~~ ~~~11
i~~~~~t' ~~83. Matsushita, 516 U.S. at 369.

84. Id. at 375.
85. ,See id.-at 386 (concluding also that the provision granting exclusive federal jurisdiction

~~~ ,~~~~~~~ ~~does not effect a partial repeal of the general full faith and credit provision).

- ~~~~~~~~~86. See id. at 385-86 (noting that similarly exclusive federal claims have been held to be arbi-
4~~~~~QJ~~~~~~~ ~~~~~ ~~trable through an arbitration agreement in lieu of trial in federal coirt).

~~~iv~~~~< ~~~~ ~~~ .~~~87. See In re MCA, Inc., 598 A.2d 687, 691 (Del. Ch. 1991) (referring to settling the state,

I ~~~~ . ~~~~~- ~~claims with the federal claims: "As a practical matter, a so-called 'global settlement' is often neces--

- ~~~~sary if any settlement at all will occur.").
88. 863 F.2d 251 (2d Cir. 1988).

~~ ~~~ ~~~ '-~~~~~ ~89. Id. at 252-53.
E 'I 90 Id.

Al~~~~~~~Jl
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ti Yl l '' I offer by Bilzerian and the'defense of a New York federal court lawsuit
4 l, !12 I 10 10 l' ' I ' ' commenced by Cluett to stop Bilzerian from taking over the company. 914F' 1 j 1 l 1 '; ' RThe fee agreement bound Bilzerian to pay the firm a flat rate for the

work of both partners and associates.92 After the cases settled, Bilzerian
refused to pay all the fees sought by the firm, saying he was' defrauded

il l|1 "01g / 'because he was charged the flat rate for work done by unlicensed attor-
neys.93 Bilzerian filed a dedaratory judgment action in a California state
court seeking a determination of the disputed legal fees.9 4

Yet, the New York federal court heard the fee dispute. Issues were
tried before a jury, which found for Latham and Watkins. 95 On appeal,
Bilzerian argued "that the district court abused its discretion in exercis-
ingits ancillary jurisdiction over the fee dispute."96 The Court of Ap-
peals found the trial court-properly exercised its inherent power because

I[ l' It| llllll Is; ."the fee dispute was properly related to the main' action."97 Further, in
rejecting Bilzerian's argument that only the legal fees tied to the New

111R~ 11 ~I' lll ll 1 - X York lawsuit should have been tried, the appellate court said it "'would
have been wasteful and duplicative, under the circumstances, to require

l l ll lll ll [ - a bifurcated procedure in' which part of the fee dispute would be re-
solved by a federal court in Manhattan and another part by a state court
in Sacramento, California."98 By allowing all disputes over fees arising
from the attempted Cluett takeover to be heard in New York, the ap-

I "1 t l I 111 , pellate court allowed the two trial courts to function successfully.

91. Id.
H 92. Id. at 252 n. I-rI~BL 93. Id. at 254. The fees d were $354,569, but as part of the settlement agreement

Bilzerian was given $5 million dollars for fees and expenses incurred during his attempted acquisi-
tion. Id. at 253-54.

94. Id. at 253.
95. Id. at 254.
96. Id.
97. Id. at 256. The trial court exercised judicial authority over the fee dispute based upon fourfactors: (1) the lower court's familiarity with the subject matter, (2) judicial responsibility to protect

court officers; (3) that the convenience of the parties would be equally well served wherever the feedispute was litigated; and, (4) judicial economy. Id While the Clue t coUrt employed the termI 10 lll 1N I I a,,. I ~sp '-- I -r em loe th termI1ancillary jurisdiction," id. at 256, we find the judicial authority used in Cluett better placed withinthe inherent powers recognized in the later KokkOnen opinion (as related to successfiil court ibnc-,
tioning) as the fee dispute was not "factually interdependent.- (oskoel to Gardia Lif insCo.

I ID' II II III | . of Am., 511 U.S. 375,379-80 (1994). . -498. Clueu, 863 F.2d at 257. Of course, under its reasoning the appeals court also would have
recognized possible iherent authority in the pending Califomia federal case over fee disputes re
lated to work in that case, if not inall merger activities.

IlkI', 1
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IV. JUDICIAL AUTHoRrrY DURING PRETRIAL CONFERENCES .i

We find, federal judicial authority can extend under Kokkonen be- i
yond powers expressly recognized in written civil procedure laws. Out-
side the civil case box, federal trial judges may preside over pretrial set-
tlement conferences involving civil claims tat they cannot try on the
merits under Kokkonen. And, they may preside over trials of civil claims I
which are not "factually interdependent" under Kokkonen. There was no
written Delaware law used in Matsushita on trial judges facilitating set-
tlements of civil claims they could not try,99 and there was no written I
federal law used in Cluett on trial court resolution of related attorney fee
disputes. Such judicial authority should be employed with caution, how- l
ever, even where appropriate, as there is always a "danger of overreach- 1 0 1 lIL
ing."~o 1 IA0101

Where written civil procedure laws on pretrial conferences are silent,
some trial judges do not recognize-or. experience discomfort recog-
nizing, even cautiously-additional judicial authority. While some
judges recognize that additional judicial authority may only be exercised
"in harmony"' with written rules or statutes,101 there is significant -dis-
agreement among the judges on resolving questions of inconsistency.
While certain judges are quite comfortable going beyond the literal
wording of general pretrial conference laws, finding no inconsistencies, I0
others are quite reluctant and choose to stay close to the literal terms of
the written law.102 Still other judges exercise expansive pretrial!Il i|I

99. DEL. CT. CH. R 16(a). The Rule, applicable in Matsushita and much like toe 938 Rule,
expressly notes that attorneys and unrepresented parties may be directed to appear for a pretrial I ltl '
conference to discuss the issues and processes for trial. Id. l l of

100. Degen v. United States, 517 U.S. 820, 823 (i996). This danger occurs "when one branch of l l
the Government, without benefit of cooperation or correction from the others, undertakes to define lull
its own authority.'' 1d.

101. See, e.g., StrandelI v. Jackson County, 838 F.2d 884, 886 (7th Cir. 1988) (acknowledging
that a federal district court's "substantial inherent power to control and manage its docket. .... must,
of course, be exercised in a manner that is in harmony with the Federal Rules of Civil Procedure");
see also Eash v. Riggins Trucking Inc., 757 F.2d 557, 562 (recognizing that in a "limited domain of
judicial autonomy, courts may act notwithstanding contrary legislative direction"). As many state ; L~'|il
courts are constitutionally established and empowered, unlike the Article ImI federal courts, some 'g l
state courts innately possess much broader inherent powers than their federal court counterparts, 8

-ften in areas involving the regulation of legal practice and contempt. See, eg., Cripe v. Loiter, 703
N.E.2d 100, 104-07 (M1. 1998) (reviewing cases on General Assembly constraints on lawyer conduct
through consumer protection acts and the' like, finding differing -state court approaches, and sug-PjpI
gosting that in Illinois any such constraints would be an unconstitutional intrusion on the high
court's sole authority to regulate and discipline lawyer conduct). -

102. Of course, where general pretrial conference laws may be and are supplemented with local K
court rules, the stretch of the language in the general laws becomes less crucial. See, e.g., S.D. IND.

.,~~~~~~~~~~~~~~~~~~~~~~ '. . ,l1
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conferencing authority by significantly stretching written laws to fit.
is i 0 lq S~l 0 0 f ' ' , ' 'These differing approaches.to'written civil pretrial conference laws are

illustrated in two federal appellate court decisions, each grounded on the
. il 51 1983 version of Rule 16, the language of which remains today in several

-S~l " .state civil procedure laws.103 The decisions show how many trial judges
dll I ' today may fail to appreciate the types of settlement conferences -under

dl d | l |" s l dll~e , 'U s ' . Matsushita and of trial preparation conferences under Cluett.

I ' X4 l dl , A. Beyond the Written Laws

In G. Heileman Brewing Co. v. Joseph Oat Corp.,104 the appellate
court went beyond the wording of the 1983 version of Rule 16 to facili-

tate a just, speedy, and inexpensive resolution of a pending civil case. A
federal magistrate judge. had ordered a Joseph Oat "corporate represen-
tative with the authority to settle" to attend a pretrial settlement confer-
ence. 105 The only representative from Joseph Oat who appeared was its
attorney.106 The trial court determined the order was violated and im-
posed sanctions.107 Joseph Oat contended on appeal that Rule 16 per-

I dd lll | | El 1111 - mitted the trial court to order the attendance of only "attorneys for the
parties or any unrepresented parties."108

Writing for the majority, Judge Kanne found that Rule 16 did not
"completely describe and limit the power of federal courts," though the
"concept, that district courts exercise procedural authority outside the

III Llll5 5ll 511LL Iexplicit language of the rules of civil procedure is not frequently docu-
5 15 IIIIL 51LI5 511 1II |mented."1 09 He reasoned that "the mere absence of language in the fed-

|51 11 I 51 L5III I 1IES15 155111I I eral rules specifically authorizing or describing a particular judicial pro-
cedure should not, and does not, give rise to a negative implication of

151Ijl5IIIL3 IL~l5 l~t55 I . prohibition." 10 Written civil procedure laws only "form and shape cer-
tain aspects of a courts inherent powers, yet allow the continued exer-

'lNI 5 IIUIL 1 11 III III 1

LOcAL R. 16.1(h) ("The Court may require the parties or their agents or insurers to [attend] settle-
ment negotiations.").

103. Eg, ALA. R. Civ. P. 16; MONT. R. CIv. P. 16; N.M.R. Civ. P. DIST. CT. 1-016; UTAH R.
3 10 13 I CIV. P. 16.

'I ~~~~~ '. ii~~~~~~~ 104. 871 F.2d 648 (7th Cir. 1989) (en bane). t e nepee h re
105. Id. at 650. Joseph Oat Corp. also raised the argument that they interpreted the order to

mean the attendance of an insurance carrier with the authority to settle should be present. Id. at 656.
106. Id. at 650.
107. Id. The sanction involved the related fees of opposing counsel in the amount of $5860.01

-pursuant to"' Rule 16(t). Id.
108. Id.
109. Id. at 651.
110. Id.at652.

I 11 L 'F i 1'..

I IIII 111 111 ILL LISi ,, ,, I
L 1 ,

10, .1111 11113 ggLIII lilll I LMIr,
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cise of that power where discretion should be available.""' judge
Kanne conduded that "Rule 16 is not designed as a device to restrict or
limit the authority of the district judge in the conduct of pretrial confer-
ences."'12 ,

Thus, to Judge Kanne, the breadth of inherent power, "derived
from the very nature and existence" of the judicial office, includes the
"broad field over which the Federal Rules of Civil Procedure are ap-
plied."113 "Inherent authority remains the means by which district
judges deal with circumstances not proscribed or specifically addressed
by rule or statute, but which must be addressed to promote the just,
speedy, and inexpensive determination of every action."114 So, to Judge
Kanne, written laws do not limit, but in fact are "enhanced by" inherent
judicial power.115

B. Staying Within the Written Laws

While Judge- Kanne found inherent judicial power could and did ihh
enhance Rule 16, the dissenting judges in Heileman found varying rea-
sons why the use of such power, at least in the pending case, should not
be allowed. Some found that any inherent power should not encompass
mandated attendance by a represented party or its agent at- any pretrial
settlement conference.

In dissent, Judge Posner explained that under, the'written Federal J5I1I
Rule, the "main purpose of the pretrial conference is to get ready for
trial."116 But, a represented, party's presence at a pretrial conference
would only be sought if deemed necessary to facilitate settlement." 7
Judge Posner then discussed the "dangers [of too broad an interpreta
tion of the federal courts' inherent power" to promote settlement."18

One danger involved encouraging "'judicial -high-handedness('Opower -lllll0 l
corrupts')." 1' 9 Also, because people hire attorneys to "econornize on , I l

their own investment of time in resolving disputes,"' there is a danger in,
overriding their judgment as judges may "ignore dhe value of other peso-..IIllll
ple's time" in their zeal to settle cases.'20 However, Judge Posner also .

111. Id.

113> Id. at 653.
114.. Id. III,

115. Id. at 656. - . . 1 '1l
116. Id. at 657 (Posner, 1, dissenting)..l
117. Id.
118. Id. . J ,|

120. Id.

- S - ! ~~~~~~~~~~~~~~~~~~~~Ii
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recognized that "diewNot bricht Eisen ['necessity breaks iron]" finding "a
potentially useful tool for effecting settlement, even if there is some dif-
ficulty in finding a legal basis for the tool," should not be easily dis-
carded, especially when trial judges face "heavy" workloads.'1 JudgePosner did not further explore the contours of the 1983 version of Rule

- ; -, 16 as he found that, whatever it-or any inherent power-permitted,
the order directed againstJoseph Oat was impermissible, as the presence
of a Joseph Oat corporate representative would not foreseeably prompt

of ~settlement since Oat had -made it dear it would not agree to pay any
4 II , money.

-In dissent, Judge Coffey was even more cautious about inherent
power. He was "convinced that Rule 16 does not authorize a trial judge
-to require a, represented party litigant to attend a pretrial conferenceto-
gether with his or her attorney because the rule mandates in clear and
unambiguous terms that only an unrepresented party litigant and attorneys
may be ordered to appear."122 While judges do possess some degree of
inherent authority, "this authority is limited."123 Judge Coffey said that
if we wish to recognize more expansive power, "let it be accomplished
through the accepted channels of the Supreme Court and Congress of
the United States." 124

Judge Coffey outlined a "host of problems" that accompany too
-broad a recognition of inherent power. Many concern the rights of liti-
gants. One involves the use of inherent power "to substitute for the
subpoena power at pretrial conferences," raising "a due process ques-
tion" because a subpoena is subject to a motion to quash and an exercise
of inherent power is not.125 More generally, Judge Coffey found, that the
recognition of broad inherent power already "has posed and will con-
tinue to pose a substantial invitation for judicial abuse."126 He feared
that the use of inherent power to compel represented parties to talk set-

, tlement would undermine the appearance of impartiality and propriety
and cause litigants confusion and dismay over judicial participation.127
Finally, he said that "to permit judicial officers ... to exercise their per-
sonal judgment to require the attendance at pretrial conferences of enti-

121. Id.
122. Id. at 658 (Coffey, J., dissenting).
123. Id.
124. Id. at 663.
125. Id. at 660.
126. Id. at 661.
127. Id. at 662.

~~~~~~~~~~~~~~~~
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ties other than those specifically enumerated in Rule 16, upsets the deli- 0 i

cate balance the Supreme Court and Congress struck between the needs t F
for judicial efficiency and the rights of the individual litigant"'2 8 I I lI I'I

In his dissent, Judge Ripple found "that the most enduring-and iII FI II I

dangerous-.-impact" of the Kanne opinion was to upset the relationship I I I ' lE i i I
between Congress and the Judiciary.1 2 9 He said that because the Rules II lb I III
Enabling Act13 0 was "designed to foster a uniform system of procedure YII IF I

throughout the federal system,''13 1 it "hardly contemplates the broad, -II"
amorphous, definition" of inherent power rendered by Judge Kanne.13 2

,, I Il lH
He concluded that "Congressional concern for uniformity of practice in i i
the federal courts" will be damaged and that each individual court will X I 4I l 1

be encouraged "to march to its own driummer."' 3 3 . - I I

In his dissent, Judge Manion echoed the views of other dissenters. iq II i g S
He reiterated that "judicial high-handedness" will be encouraged, addi- I 1 t I I I I I!11IW

tional expense to litigants will be incurred, and damage will ensue to the S I 10 1 HI4

appearance of fairness" in the trial courts.134 He opined that inherent .
power cannot be "a license for federal courts to do whatever seems nec- I l
essary to move a case along"; it should only be employed "to fill gaps 2 W YI"4
left by statute or rule.' 3 5 Thus, '"where a statute or rule specifically ad- II,, I III I " 1L4II. I I1H

dresses a particular area, it is inappropriate to invoke inherent power to ~~i 1~~
exceed the bounds the statute or rule SetS."e136 q

CN Stretchingtthe13rrittenLaws of Rul 16 to I

In contrast to the Heileman dissents, another appellate court, in In reI
Novak,137 seemed receptive to stretching the 1983 version of Rule 16 to a l | l | ll:|!l | 21llg
find that certain parties with attorneys could be. ordered personally to,
attend pretrial settlement conferences.138 l1he court explained that in e 11

two circumstances problems arise at settlement conferences attended l I lI II j I il I I I,1i j

only by attorneys. The first is when the otherwise-represented party re- . i I | l .H.

128. -d. at 662-63.
129. Id 7 at 665 (Ripple, J., dissenting). -~ *I 8 .I L,

130. 28 U.S.C. § 2072 (1994). 
:

131.2 Heilman 87 2172 (d9t46)65 (Ripple, J., dissenting) .- '

133 fd. at 666. -'j i 80
134. Id. at 670 (Manion, J., dissenting). He does not mention Judge Ripple's fear that there will. .- III I _ "l i *1 0|-

be a move away from uniformity or Judge Coffey's due process concerns. . Q li'll-I IIIII 1'I' 1I
135d. at 666. By contrast, Judge Posner would "hesitate to infer inadvertent prohibitions by Ij I.III4lIH

federal rulemakers on powersnecessaryfortrialcourts to functionsuccessfully. Id at657 (Posner,p t fucto I!'I t 'iII
J., diissenting). fr~ w t tunr itIIIII I~1~III

136. Id. at 666 (Mianion, J., dissenting). - I: i l I I I1i

138. Id. at 1407 n.19 (finding that "there is a colorable argument'). . -

- : ggs~~~~lulS,!qlulq~ 1111 I 'I 111I1I1 ,I II3"'l 1E
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- fuses to delegate to the attorney full settlement authority.139 The second~~~Ii ~~~~~is when a nonparty insurer who is in charge refuses to delegate settle-
ment authority to either the named party or its attorney.140 In these
situations, ~the, "pretrial'conference participant's ability t'o discuss settle-
ment is impaired, and the value of the -conference may be limitedJ."141
Thus, while Rule 16 does not expressly allow attendance orders "dli-,
rected at represented parties or nonparty insurers,"142 the court found
that ~such orders were nevertheless available -under. Rule, 16.143 Jiudicial
authority 'was foudi w ore.Oewas the inherent power of the
,court;144 the other involved an interpretation of Rule 16.145 Beyond in-
herent power, the- court found that "a party who refuses, to give full set-V c~~~~~lement authority to his' attorney and who retains control over settlement
negotiations is, in 'fact, his. own attorney for settlement purposes."146
Because that party is then an unrepresented part'y for settlement pur-
poses, the 1983 version of, Rule 16, as" interp'reted, could permtit the

A ~~~~~~~~~~court to compel the party's attendance at settlement discussions.147 If a
nonparty3rinsurer is in charge, the insurer's attendance can- be accoin
plished through an order directed at the insu~red;148 at least, this is true in~~11~~'~'~~r a case such as Novak, where an employee of the defendant's insurer,
Roger Novak, had the authority to make settlement decisions and the
interests of the insurer and the insured are "alignied.''149

V ~~~~~~~~~139. Id. at 1405-06. Such a refusal is not blameworthy and is actulypooe yatre'I~~~~~ y ~~~~conduct standards. On such delegations see Jeffrey A.Prns Austin W. Bartlett, UnseuhifigQuertions Regarding Lawyer Civil Claim Settdement Authority, 78 OR. L. REV. 1061 (1999).H ~~~~~~~~~~~~140. Arovak, 932 F.2d at 1405-06. The court ultimately holds that it is this situation which isbefore itanfid that the court is '"unauthorized, by statute, rulc;,or its inherent po~wer,to order
sions.kId at 1409.eofth defendants' insurer, toappearbeoei to fcilitate settlement discus-_

1 ~~~~~~141. Id. at 1406,
142. Id.
143. Id. at 1408.

144 I. a 106-7 n.8 citngG.HfeilemianBrewing Co. v. Joseph OatC Cor., 871 F.24 648,'653 (7th Cir 1989) (eni banc)).
145. See id.at l407n.19 (consftring.the Federal Rulesof Civil Procedure liberally).K 1~~~~~~~~46. Id.
147. See id. ("[T]here is-a colorable argument that Rule 16, on its face, empowers the court toorder such a party to attend a pretrial settlement conference; the party- is an unrepresented party with [1respect to settlement, and, thus, his attendance is crucial."). 0
148. Id. at 1408.
149. Id. at 1408 & n.20.

ii 11111 ii~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1
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D. Abuses of~4uth2ority

Of course, discretion in the exercise of judicial authority in pretrial'
conferencing should not be abused. Certain general guidelines on such
discretion can be gleaned from a few of the opinions in Heileman, in-
cluding concerns about "ignor[ing] the value of other people's time"-;150

undermining the appearance of impartiality and propriety;15' and, "the
expense and imposition on litigants."152 In Heileman, these concerns, of
course, involved judicial authority over settlement rather than trial A
preparation conferences. The potential for judicial' abuse seems greater
with settlement conferences, especially "at a time of heavy, and growing,
federal judicial caseloads.'1"53

'In HeIleman there were also findings in some opinions' that any as-
sumed judicial authority to schedule settlement conferences requiring
attendance by represented parties was employed abusively against Jo-
seph Oat. Here, too, guidelines appear. Judge Posner found particular I
abuse because at the time of the order demanding an appearance by a .
Joseph Oat official with "full settlement authority", Joseph Oat "had
made clear that it-was not prepared to settle the case on any terms that
required it to pay money."' 54 For Judge Posner, the abuse of Joseph
Oat was compounded because "no one officer of Oat may have h~ad
authority to settle" and thus "compliance with the demand might have
required Oat to ship its entire board of directors" to the conference.155

E. Conlfusion Illustrated

Given the differing views and concerns in Heileman and Novak, it
would not be surprising if confusion arose about the parameters of Fed-
eral Rule Of Civil Procedure 16, its state law counterparts, and unwritten
inherent judicial authority in settlement and trial preparation
conferencing.156 Confusion would be less likely if written .pretrial con-

150. G Heileman BrewingCo. v. Josph Oat Corp., 71 F.2 648, 657(7th Cir. 1989) (en banc)
(Posner, J., dissenting).-

15 1. Id. at 662 (Coffey, J., dissenting).
'152. Id.at 670 (Mhanion, 3., dissenting)., Id
153. Id. at 657 (Posner, J., dissenting).
154. Id. at 658. Judge Posner characterized the demand as "arbitrary, unreasonable, willful, and

indeed petulant," Id., a view shared by Judge Manion, id. at 670 (Manion, J., dissenting). ,

156. See. e.g., 3 JAmEs WM. MOoRE ET AL.,MOOR FEDERAL PRACTICE 11604[¶][a](3ded.
2000) wherein Magistrate Judge Wayne Brazil says this about Rule 16:-

The huge range of practices under Rule 16 among sitting federal judges is one of the "|
more unnerving facts of litigation life that confronts the contemporary lawyer. Because g g |

- .- - .- - , N
* ' ' '' '--'* 8 ' g~~~~~~~~~g~~gg
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ference' laws, such as Rule 1 6, were reformulated. Until changes are'made, troubling cases will likely continue.
l~ l l , t -Prait v. Philbrook'57 is one such troubling case, with a rather bizarre

outcome that likely'would have been avoided if a more comprehensive
pretrial conferencing authority were' expressly recognized. Pratt in-

q i. :--~ volved -a two-vehicle accident causing Mary, a passenger in her sister
Ritas car, to sue Kelley, the driver of a pick-up truck, in a federal district
court.158 Kelley was represented by counsel provided by his insurer,illK l l ' General Accident.159 A settlement conference was held at which attor-
neys for Mary, Rita, and Kelley were present, as was a claims adjuster for
General Accident.160 Plymouth Rock, Rita's insurer, which had a subro-'H ' gated claim for $5000 against Kelley because Rita had already received
-money from it for damage to her car, was not present. 61 The lien held
by Plymouth Rock "Was not explicitly mentioned during the confer-'
ence," though "[a]ll counsel knew" about it.162 The'settlement confer-"
ence led to an agreement by General Accident to pay the $100,000 pol-icy limit, 163 with the counsel for Mary and Rita "assur[ing] the court that'there would be no problem negotiating the division of the $100,000
between their Clients."164 The conference led to a dismissal without

this range can be so great, even within the same district court, counsel must take specialcare to ascertain the specific rules and expectations of each district judge and magistrate
judge to whom their cases are assigned ... .

Although the Federal Rules of Civil Procedure generally promote some commonality
of practice between different judges and between different federal courts, so much flexi-bility has been built into Rule 16 that the Rule itself does relatively little to advance the
cause of uniformity. In fact, Rule 16, perhaps more clearly than any other rule, reflects~~~~~~~~ ~~~~~~an express rejection of the notion that one procedural size fits all cases. To equip judges

i' ' | ' , to fashion case development plans that are tailored to the needs to individual cases, theRule necessarily confers a great deal of discretion on the individual judges who apply it.In addition, Rule 16 recognizes the authority of district courts, by local rule, to createspecialized sets of procedures for various categories of actions. Responding to this invi-
tation, many courts have adopted elaborate sets of specialized provisions that apply onlyto certain kinds of cases.

Id. (citation omitted).
157. 38 F. Supp. 2d 63 (D. Mass. 1999).
158. Id. at 65.
159. Id.
160. Id.
161. 'Id at 65-66.
162. Id at 66 (quoting Pratt v. Philbrook, 174 F.R.D. 230,232 (D. Mass. 1997)).
163. Id.

-164. Id. At least counsel for Rita may have owed duties to Rita's insurer in negotiating and'implementing any division. Compare Greenwood Mills, tnc. v. Burris, 130 F. Supp. 2d 949, 960
(M.D. Tenn 2001) (finding under Tennessee law that "[i]f a beneficiary's lawyer knows that hisclient's insurer is subrogated to his client's claim to the extent of benefits paid, and the lawyer plays
'a part in attempting' to prevent his client's insurer from collecting the amount due it under the in-

lip ' - '' Cl -~ ' -;
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prejudice, subject to a reopening within sixty days if a "settlement is not
consummated by the partieS."1165 The agreement fell apart because there
was no arrangement for payment of the subrogated claim.166 The sixty,
days passed, however, and the case was pronounced, dead.167 Thereafter,
Mary's counsel asked the court to vacate the, dnismsal.168 1 This request
was denied.169 The denial was appealed, leading-to a remand.170. The r

case finally ended when the appellate court affirmed a denial of the mo- -
tion to vacate.' 71 Thereafter, Mary- sued Kelley in a new federal court
lawsuit for wrongfully repudiating the settlement agreement, prompting -
a counterclaim for abuse of process.1-72 Mary lost on her claim.173 - P

The trial judge in the firt case dlearly recognized that he had the
authority to preside 'over a settlement conference attended by interested'
nonparties.174 Present at the settlement conference were Rita's attorney
(who had been- ordered to attend) as well as a claims adjuster working '
with Kelley, who may not have been an agent of Kelley depending upon D l I . !

the alignment of interests between Kelley and his insurer, General Acci-
dent.175 But that trial judge did not ensure (or perhaps even request) the
attendance of all interested noparties Thus, Plymouth Rock, an-in-
surer holding a lien on any insurance proceeds benefitting Rita, was ab-
sent though its interest was known to all named parties and their coun-

have caused General Accident to refuse to pay the $100,000 because any
such payment might not release General Accident from any liability to

sured's agreement with the insurer, the lawyer will not escape liability") (citing Aetna Cas. & Sur.Co. v. Gilreath, 625 S.W.2d 269, 274 (Tenn. 198 1)), with Great-West Life & Annuity Ins. CID. v. .. jI |ug llelpllll lyllyHofmann, No. 01-C-2470, 2001 WL 914469, at *2-(N.D. nL Aug. 13, 2001) (declining to follow.
'Greernwood Mills in an ERISA case, but noting that supplemental jurisdiction should be exercised 1. / -2| 1| l0ggover related state law-claims)..shudbexrid

165. Pratt, 3 8 F Supp. 2dat 66 (quoting Pratt, 1747F.R.D. at 233).
166. Id. The sisters had agreed on a 85%-15% split, with the bulk going to plaintiff. Id How-

ever, the $500Q subrogated claim became a "sticking poinPinthe finlzto othseta ment.' Id. , 1 il Y ir i167. Id. The court explained the sixty-day order of dismissal "means that the case falls off-is
disposed of for purposes of my-record but remains in limbo for sixty days and can be hauled back to-
life again ifthere are any problems wrapping up the case." Id. (quoting Pratt, 174 F.R.D. at 233).

168. See id. (noting that Mary's counsel wrote the court asking for a trial date because settlement
was not reached and that the court treated his request as a motion to vacate the dismissal).169. Id.~

170. Id,
171. Id. at 66-67.,. 0 i || iut| iY!|jd0ljYt ll172. Id. at 65, 70. -

174. Pratt v. Philbrook, 174 F.RD., 230, 232 (D. Mass. 1997). Though Rita was -not a named
party, her attorney was present at a settlement conference. Id.-

175. Id.; see also In re Novak, 932 F.2d 1397, 1408 (11ith Cir.' 199 1) (noting: that the interests of
an insured and an insurer are "aligned" when there is no dispute over insurance policy coverage). , 4

176. Pratt, 174 F.R.D. at 232. Though Plymouth Rock was a nonparty with a lien, it did notattend the conference. M.'

A~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.4 4L: d-
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Plymouth Rock177 Awritten pretrial conference law rec g the,~~ ~~I~~Ii~~~I~~ ~~ varying ancillary and inherent powers available under Kokkonen easily,
']X'iK ' | | could have altered the unfortunate approach in Pratt, which neglected

the interests of Plymouth Rock.' As ,with Rita's claim against Kelley, the,
claim of Plymouth Rock against the policy proceeds held by General,
Accident may not have been triable on the merits in a federal district
court. Yet, as in Matsushita, it nevertheless could have been incuded in
the settlement as it was a factually-related (if not "factually interedepen-
dent") ancillary- claim -to Mary's'claim, against Kelley., Alternatively, it

\' II\ could have been triable,tas was the lawfirm's claim against Bilzerian in;Cluelttperhaps pursuant to the inherent powers'necessary for successful
court fntoig

IV. REFORMULATED PRETRlAL CONFERENCE LAWS

Confuslion oer the 'breadth of iudc authority in preatconferencing wol dissipate considerably if there were more particular
written civil p ocedure laws. Inquiries intsu the relationships between
written laws and any ancillary or inherent -power, as well as into the elas-
ticity of the ritten laws themselves, would become unnecessary, or, at

suchleast less difficult, if written civil procedure laws explicitly addressed ju-
dicial 'pretrial conferencing authority over, unpresented claims and inter-

Ij| ests and over nonparties.
k ~ Consider, for example, how the N"./ovak decision would have been

approached if the proposal eliminated from the 1993 version of Federal
Rule 16 had been in place. It simply declared that a "4couart may requlre
that parties, or their representatives or insurers, attend a conference to
consider possibilities of settlement."1178 SUch a rule w~ould have allowed
the court to compel directly the attendance of senior insurance analyst

I ~~~~Roger Novak, thus elimfinating the needl for the court to consider em~-
K Ii k ~~~~~~~~177. The U.S. C~ourt of A~ppeals st-ated the general rule in Allstate Insurance Co. v. Mazzola,' 175F.3d 255 (2d Cir. 1999):

I I ~~~~~~~~~~~~the latter has already been indemnified by the insurer or with information that, reasonably
pursued, should give him knowledge of the Qxistence of the insurer's subrogation rights,,
such release does not bar the insurer's rightr of subrogation. "The'authorities are in
agreement that a release given to a tort-feasor who has knowledge of the insurer's rights
will not preclude the insurer from enforcing its right of subrogation against the wrong-
doer." Otherwise, a release would operate as a fraud upon the insurer.

Id. at 260-61 (citations & footnote omitted) (quoting Silinsky v. State-Wide Ins. Co., 289 N.Y.S.2d
* 541, 545 (App. Div. 1968)).

178. ProposedRules supra note 40137 F.R.D at 85

- ~~~~~~~~~~
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ploying an order against a party to get to its nonparty insurer's agent and G s i 1I |
thus Authorizing the order whether or not the defendant/insured and v
the nonparty insurer's interests were "aligned."' 7 9 Such a written rule is
already in place in Ohio, originating in 1993.180' flI ~ Ili

Today, some local federal district court rules also expressly permit 4Ijl
settlement conference attendance orders directly against insurers. For
example, Local Civil Rule 16.1(c) in the U.S. District Court for-the East-
em District of Michigan says: "Furthermore, at all conferences -desig- aII
nated as settlement conferences, all parties shall be present, induding, in
the case of a party represented by an insurer, a claim representative with
authority adequate for responsible and effective participation in the con-
ference." 18 1 And, Local Civil Rule 16.8 in the U.S. District Court for the
Western District of Michigan says: "In cases where an insured party
does not have full settlement authority, an official of the insurer with
authority to negotiate a settlement may be required to attend."182 -At-fg!ll~ll4
guably, such rules do prompt the undermining of "Congressional con-
cern for uniformity of practice in the federal courts" feared by some t 4 l
judges in Heileman.' 83 493

Beyond insurers, other nonparties may be quite important in facili- Jl
tating settlement. Such nonparties might be compelled, or at the very . - I.i.

least invited, to attend settlement conferences. Such nonparties were, or I

were likely, present at pretrial conferences in some of the earlier dis- 1''giIIl[Ii R
cussed cases. First, an attorney who has been fired, substituted, or dis- lli I

missed from a civil action and thus who no longer represents a party in I b
the action mnay have a, fee dispute with the former client who remains a 4III
named party in the action.18 4 Thus, in Cluett, Bilzerian had a fee dispute - 3
with Latham and Watkins.18 5 Had the applicable pretrial conference law 9 l

179. In re Novak, 932 F.2d 1397, 1408 & n.20 (11th Cir. 1991). Where-their interests are not
aligned, as where the insurer denies insurance coverage sought by the insured, the presence of both - 4
the insurer and the insured can prompt a settlement of the coverage-issue, which may then prompt a l}dl44 gb94I!9WYI
settlement of the claim presented by the injured party against the insured wrongdoer.

180. OHionRe Cav. P. 16. Accordingotothe Staff Note accoraeis wI am thd9en pmpth a
new provision was "meant to be declarative of existing practice and to work no substantive change
in the powers of the court or in the obligations of parties or their attorneys or representatives." Id. P
staffnote. The Note citedRepp v. Horton, 335 N.E.2d 722 (Ohio Ct App. 1974), as well as several I4lII
local tales of common pleas courts. OHIo R. Cv. P. 16 staff note.

181.1 ED.MIcH. LoCALR. 16.1(c). r.d41|S4ll~lll~l~lIb
182. W.D. MIcH. LocAL R. 16.8. - ' 4
183. E.g., G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648, 666 (7thiCir. 1989) (en. iY II>i,

banc) (Ripple, J., dissenting).
184. Such attorneys also may have had contingency fee arrangements. See, e.g., Galanis v. 4

Lyons & Truitt, 715 N.E.2d 858, 863 (Ind. 1999) (finding that a successor contingency fee attorney
-has an obligation to pay an earlier contingency fee attorney out of the successor's contingency fee, if h|Ylil~ll~l~lSlLllll~l~ ~~l

liability for the earlier fees is not explicitly contracted away). II
185. Cluett, Peabody & Co. v. CPC Acquisition Co., 863 F.2d 251,252-53 (2d Cir. 1988)..

____________-_ -_________ 3g
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2 ~~~~~~~expressly allowed the trial court to compel the attendance of the law
[jt~~~~~~~ ~~~ ~fiirm, oraeSt to invite its, presence and to recognize its participatory

rtights if it attended, Blizerian's argument that there was no ancillary ju-
isdictior ni would have been far less appealing. Second, a named class

representative- in a, state or federal class action may be very interested in
related civil actions, perhaps involving Similar classes with different
named representatives. In Matsushita, there were pending at the time of

d ~~~~settlement both a, state court class action in Delaware and a federal Court
class action in California.18 Had the Delaware court possessed and ex-
ercised the express authority to compel the attendance of the California

i~~I(~I~i~~k I~ class representatives, those representatives would have been less likely to
urge -later that the -Delaware case settlement should not apply to them.

jOied in a pending civil action. In Pratt, Rita's attorney was present at
e | sett'eent conferene 'although Rita was not *'a named party.187

Seemingly, the settlement was -reached only because both sisters were
present through their attorney-agents, though the. settlement was neverI ~~~~enforced because a lienholder with an interest in one of- the sister's set-
tement proceeds was absent.

Written pretrial conference laws compelling attendance of interested
- I~~~~~~ ~persons and entities beyond parties, attorneys, and 'insurers already ap-

pear in some jurisdictions. Michigan Court Rule 2.401(F) states, in a
F ~~~~section entitled 'Presence of Parties at-Conference'':

~~II~~iII ~~~~" In the case of a conference at which meaningful discussion of settlement is-
-, ~~~, ~~ I"F~~ 1
~~1 ~~" anticipated, the court may direct that persons with authority to settle the case,~~~ ~~~'> ~~~including the parties to the action, agents of parties, 'representatives of lien
-. ti ~~~~~~~~~~~~~holders, or representatives of insurance carriers:

I '1 - ~~~~~~~~(1) be present at the conference; or
F ~~~~~~~~~~~~~(2) be immediately available at the time of the conference. The court's

-order may specify whether the availability is to be in person or by ~tele-
phone.188

The identity of interested persons and entities can be facilitated by laws
'IF, ~~~~~like Local Civil Rule 3.1(f) of the U.S. District Court for the Northern
I ~ ~ ~ ~ ~~~~'District of Texas, which provides that when a comlaint is filed, it must

I h~~~'e accompanied by "a separately signed certificate of interested persons'

I' I ~~~~~~~~~~186. Matsushita Elec. Indus. 'Co. v. Epstein, 516 U~S. 36'7,3'70 (1996).
187." Pratt v. Philbrook, 3S8F. Supp. 2d 63, 65 (D. Mass. 1999).

I I ~~~~~~~~188. MICH. CRI 2.401(F).--
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that contains a complete list of all persons, associations of persons,
firms, partnerships, corporations, guarantors, insurers, affiliates, parent
or subsidiary corporations, or other legal entities who or which are fi-
nancially 'interested in the outcome of the case."189 Local Civil Rule 7.4
provides that the "responsive pleading" must also be accompanied by a
similar certificate.190 ' l

Together, the Michigan and Texas laws do not embody fully the ju-
dicial authority necessary for trial courts to prompt attendance of non-
parties at pretrial conferences. And neither speaks to individual rights
when such authority is employed or to guidelines on how expanded ju-
dicial pretrial conferencing authority should be employed.191 - - I

New written civil procedure laws should contain the broad language
of Local Texas Rule 3.1 with the clear purpose of the Michigan court,
rule.'92 These new laws should allow trial court judges not only to conm -
pel the attendance of certain persons necessary for just, speedy, and in-
expensive resolution, but also to extend invitations to other persons
whose presence would be helpful but could not be mandated.' 93 By ex-
pressly allowing invitations to certain nonparties, trial courts could better
strike appropriate balances between individual rights and the needs of
judicial administration. Rita, the sister in Pratt, is the type of nonparty - -

who the court might only invite. The Matsushita%94 and Cluett'95 cases
illustrate types of nonparties who might be compelled to attend pretrial !LK
conferences, for both the absent class members in Matsushita and the
law firm in Cluett appear to have been subject to trial court compulsion. ' l
Distinctions between compelled and invited attendees are illustrated in H l
the new 'Maine'Civil Procedure Rule 161(t, effective January 1, 2002, - m

189. ND. TEX. LOCAL R. 3.1(f): Ifa large group ofpersons orfirns can be specified by a ge- |
neric description, individual listing is not necessary. Id.; see also N.J.R. CIv. P. 4:5-1(b) (stating .
that initial pleadings should include names of any nonparties who are subject to joinder due to po-tential liability to any party).

190. N.D. TEx. LOCAL R. 7.4.
191. See G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648, 662-63 (7th Ciu 1989) .

(en banc) (Coffey, J., dissenting) (stating that a judge's actions must conform to the balance the l li l |il
Supreme Court and Congress reached between "the needs for judicial efficiency and the rights of the . 1individual litigant"). -

192. The primary goal behind Rule 3.1 seemingly was -to afford trial judges better insight into l i

possible recusal grounds. See, e.g., N.D. Cal. Gen. Order No. 48 (Feb. 22, 2000) (stating that the
policy behind a new and similar certification standard involving interested entities or persons is to
allow the court to "evaluate any need for disqualification or recusal early in the course of any case');
S.D.N.Y. LOCAL Civ. R, 1.9; E.D.N.Y. LOcAL Civ. R. 1.9.193. Such a distinction helps insure that judicial power does not employ a broader inherent -
power as a substitute for the narrower subpoena power. See, e.g., Heileman, 871 F.2d at 660 (Cof-
fey, J., dissenting) (expressing concern that judges could use inherent power to expand the subpoena

194. Matsushita ElecHindus. Co. v. Epstein, 516 U.S. 367 (1996). i
195. Cluett, Peabody & Co. v. CPC Acquisition Co., 863 F.2d 251 (2d Cir. 1988). I

,' , ' ' , . ',,'''' ,' ', > ',,'' ', ''", X 211 . Rtfflj ,10I 0
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; i g 1l~ll llflE 11 lil 1l~ll t " d ' , ' - which says alternative dispute resolution conference "attendees shallinclude... [i]ndividualparties ... ta] management employee or officerSf uliil~l~lt 1i~l liil liilaf -' 
'of a corporate party.. . [a]n adjuster for any insurance company pro-,

viding coverage potentially applicable to the case .... Counsel for all
parties; and,. . [n]onparties whose participation-is essential to settle-,,';' 3llul0ill l l ll | 'ment discussions-including lienholders-may be requested to attend
the conference."196

-Besides addressing the types of participants, new vritten laws shouldr ~~~~~~~~~~~provide -guidance on how discretionary judicial authority in pretrial
conferencing should be exercised.197 Such laws would prompt more
"uniformity of practice" and fewer marches to individual drummers.198
Guidelines'should include the proposition that when "authority- to set-
tle" is important, those commanded or invited to attend must be known
to have such authority-' In Heileman, a corporation was ordered to send'
a representative with settlement authority. Yet it was suggested that "no
one officer ... may have had authority to settle" and thus "compliance
with the demand might have -required [the corporation] to ship its entire
board of directors.",199 Written guidelines should also indlude protec-
tions against undermining the appearance and reality of impartiality ofu Wl~ig1111 N h 1lil g14 j - tria court judges at -any later ttWSs;20 reco, the differences betweena pretrial settlement conference where there is and where there is notthe need for later court approval of any setlement;2O and promote re-

~JT 196. See Amendments to Maine Rules of Civil procedure to implement Alternative DisputeResolution Procedures in Superior Ct., No. S.1(2-li (effective Jan. 1, 2002) (amending ME. R. CIV.'~~~ l~~~~K ~~P. 16 and adopting MFl. R. Crv. P. 16B).
197. There has been little guidance to date. The Advisory committee stated in regard to the 1993amendments to Rule 16:

Finally, it should be noted thiat the unwillingness of a party to be available, even bytelephone, for a settlement conference may be a clear signal that the'time and expense in-volved in pursuing settlement is likely to be unproductive and that personal participationby the parties should not be required.
19093 Rule, supra note 32, 146 F.R.D. at 605.

198. Heileman, 871 F.2d at 666 (Ripple, L1, dissenting).
199. Id. at 658 (Posner, J., dissenting). Surprisingly perhaps, it is sometimes difficult for trialjudges to learnwho has authority to settle. Judicial iquires can raise issues of privileged attorney-K client comunications(wheredelgation Of authority from client to attorney may have occuared).Se.eg., ABA Comm. on Ethics and Prof'l R;esponsibility, Formal Op. 93-370 at 161 (1993) (stat-f ~~~~~~ing that absent the client's consent, an attorney should not reveal to the trial judge any settlementauthority limits or the advice of an attorney); see als Crer V. Condie,16F.d4947(thCr

1999) (finding that the settlement authority Of the. county sheriff on behalf of the county is unclearunder Illinois law).
200.'See,,-e~g.', C.D. ILL. LOcAL R. 16.1(B)("Te s-ettlement conference in a matter to be tried toI I I~~~~~~ ~~~ 4 ~~the court"sal be conducted by a judge who will not preside at the trial of the case.").
201pov SeegFD i 3e lss action shall notbe. . .comprom~ised without theaproa of the court.... 1), FLA, STAT. ANN. § 768-25 (West 1997) (requiring court approval of

ilzl~ IlSE !II~[I W gi0 i 
-
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spect for "the value of other people's time"202 by encouraging distance
participation (e.g, by phone)_203

VI. CONCLUSION .

The civil case box described in contemporary written civil'procedure I
laws contains presented claims and named parties. Yet, civil litigation in
American trial courts today frequently involves unpresented claims, as , ' d
well as related interests (e.g., attorney fees) and nrionparties (e.g., insurers 'I j d 1
and lienholders). Written laws are occasionally "enhanced" by ancillary
and inherent power case precedents, but the continuing use of such - l'l ycd
precedents undermines a desired uniformity, undercuts the role of legis- H i I

lators and judges in court rulemaking, and promotes confusion. Written
civil procedure laws on pretrial conferences geared to settlement or to l d l d
trial preparation are particularly in need of reform. As in 1983 with the l ' l dl Il 1'
1938 version' of Rule 16, contemporary written pretrial conference laws
are outdated. They should be reformulated to provide clarity2 4 and to
better reflect the contours of ancillary and inherent power recognized
under the Kokkonen and the exercises of such authority in cases like Mat-,

sushita and Cluett.

settlements in certain Wrongful Death Act cases involving minors); 750 ILL. Comp. STAT. 5.502(b)
(1999) (limiting the binding effect on trial courts of party agreements in marriage dissolution cases'~~
on child custody, support and visitation matters). i !

202. Heileman, 871 F.2d at 657 (Posner, J., dissenting). ]'P'IIPI
203. See eg., 42 U.S.C. 1997e(f) (Supp. 999)(stating that to the xte practicable" i

a prisoner civil rights case where "the prisoner's participation is required or permitted, proceedings
"shall be conducted by telephone, video conference, or other telecommunications technology with-

204. In 1993, the Advisoy Committee noted that the explicit expansion of those subject to pre-

out removtsing theprisne fromgil Dthe Ahcityi whch te p ne i svlvn conor)70Ined". COP STTL/52EEII III Pll| iIp'

trial conferencing authority would help "eliminate questions ... regarding the authority of the court
to make appropriate orders." 1993 Rule, supra note 32, 146 F. R. D. at 603 advisory committee's . lP dP l
note.

. . , . !1l~~~~~~~~~ ~~~~I' PiiiRl0lll ll ~ ! ~ 1tl
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ENFORCING SETTLEMENTS IN FEDERAL CIVIL ACTIONS

JEFFREY A. PARNESS'
'i0y~ 9'v~VI~ '< | 

'MATTHEW R. WALKER"

,I W II' INTRODUCTION

9d~4~' 0 Settlements in civil actions in federal district courts may be subject to laterR 9 , lD|11 judicial enforcement. However, as noted in the 1994 U.S. Supreme Courtdecision in Kokklcnen, v. Guardian Life "Insurance Co. of America, anyenforcement "requires its own basis for jurisdiction."' Such jurisdiction9-lglagl«Ng 0 10t Iseemingly can arise under one of two different heads of ancillary jurisdiction ing II.91 | ark the absence of an "independent basis for federal jurisdiction."2 One head allows
enforcement where the settlement is "in varying respects and degrees, factuallyinterdependent"' with a claim that had been presented for adjudication. Theother permits enforcement when necessary -for the district court "to functionIIII~~~~Ii I ~~successfuzlly, that is, toi manage its proceedings, vindicate its'authority, andeffectuate its decrees ."4

00 1 1 $ J In Kokkonen, there was not a basis for independent jurisdiction and neitherg | head of ancillary jurisdiction supported the enforcement of a settiement that~~ -\ ~~earlier prompted a voluntary dismissal.' Any claim for settlement breach had
[LII "nothing to do" with any claim earlierpresented for resolution, making it neither43necessary nor even particularly efficient that they be adjudicated together."6

Further, the settlement was not "made part of the order of dism issal";7 thus, anybre ach would not be "a violation"8 of a court- order implicating the "court'spower to protect its proceedings-,and vindicate its authority."'9
Since 1~okkonen, the lower federal courts have struggled with requests for theexercise of ancillary settlement enforcement jurisdiction. Troubling issuesgg11§lg~lXP9 z AS include when and how ancillary enforcement jurisdiction should be retained,when such jurisdiction should later be exercised, and what substantive laws and

-g~g~ll .' procedures should be employed in settlement enforcement proceedings. Neither

i . . * Professor of Law, Northern Illinois University College of Law, B.A., Colby College;I.D., University of Chicago.
¶ ** ~~~~~B.A., Northern Illinois University; J.D., Northern University College of Law.

1. 511 U.S. 375, 378 (1994).~~~ I~~~~I~~~~ ~~~ ~2. Id. at 3 82.

L0giI 3. Id at 379.
4. Id at 380. Herein, we employ the term "ancillary jurisdiction" as it was used in||; I 'f 1 LS Ii Kokkonen, recognizing that, at times, other terms are used, including pendent, supplemental,residual, derivative, essential, and inherent jurisdiction, as well as jurisdiction of necessity.5. While the dismissal occurred under FED. R. Civ. P. 41(a)(l)(ii), id. at 378, the analysis

would have been the same with a dismissal under FED. R. Civ. P. 41(a)(2), id. at 381; in bothsettgs, a court d recognizing the settlement was required for any ancillaryjurisdiction.'II \\ ~~~~~ ~~ 6. Kokkonen, 511 U.S. at 380.

8. Id
9. Id. at 380.
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the Supreme Court in its common law decisions or court rules, nor Congress in
statutes, has provided significant guidance. Troubles will likely continue as civil

Js '1 1 l 01 B 2 0 ll12 Sx1RZ A case settlements are being promoted more than ever.- The federal district courts1 l IjlliS2 @ 0 111|t~j l - .recently were expressly directed to facilitate civil settlements and, in order to do
so, were authorized to require both party and attorney participation in-settlement

.n,| l gl~lgi10!0jM l | -conferences.'0 After reviewing Kokkonen and some contemporary difficulties,
we will suggest both lawmaking mechanisms and legal standards, for improving
settlement enforcement.

, IfI,204t 1 I . ISETTLEMENT ENFORCEMENT UNDER KOKKoNEN

Federal, itit courts are coults of limited sbetmatter juidcin
generally possessing only powers allowed by the federal constitution and~~~ 2K ~~~~~~~ ~authorized by federal statutes.'"' To date, there have been no statutes or 'court
rules governing the retention and exercise of jurisdiction over settlements
reached in pending federal civil actions."2 Given the lack of written laws, some
federalcourts before 1994 had liberally employed an "inhere At powers" doctrine,
or similar devices, to enforce settlement agreements reached in civil litigation.'"
4Other federal courts were more reticent, leaving most enforcement to the state
courts. Some guidance was provided by the U. S. Supreme Court in 1 994 in
*Kokkonen. Unfortunately, the ruling in Kokkonen-addressed only some issues,

1 ' 9l~gl§B~pl>SS~l~z~q~lgf~f 4 1 leaving many questions on settlement enforcement unanswered, and prompting
continuing uncertainties and confusion.

The Kokkonen case initially involved a dispute over the termination of Matt
T. Kokkonen's general agency With Guardian Life Insurance Company.' 4 His
state court lawsuitwas subjectto aremoval to a federal district court based upon

, .l~luii l|al|lgl!illlll!gl|m ! T10. FED. R. Civ. P. 16(c). For our thoughts on needed amendments to the rule on settlement
conferencesinfederalcivilactions,seeJeffreyA.Parness&MatthewR.Walker, ThinkingOutside
the Civil Case Box: Reformulating Pretrial Conference Laws, 50 KAN. L. REv. 347 (2002).

11. Kokkoren,511 U.S. at377,380(indicatingthatauthorizationneednotbeexpresswith
nonexpress authority sometimes characterized as inherent, ancillary, or essential). There may be
small realms of authority beyond congressional control. See, e.g., Eash v. Riggins Trucking Inc.,

i~llll~l~lllllgl I -- - 757 F.2d 557, 562-63 (3d Cir. 1985) (describing "irreducible inherent authority"). But see
[IH llllglI||gglgl0Fil - Chambers v. NASCO, Inc., 501 U.S. 32, 48 n. 12 (1991) (noting the absence of Supreme Court~~~ ~~~ ~~~~ -~~~precedents recognizing such judicial authority).

12. Congress has delegated to the tclelll federal courtscertain rulemaking responsibilities
I I lI:IJII |||I'i pl~l~lgl~ylill~llgl m regarding their own powers. See, e.g., 28 U.S.C. § 2071(a) (2000) (permitting courts to prescribe"rules for the conduct of their business')

13. See, e.g., Leev. Hunt, 631 F.2 1171, 1173 (5th Cir. 1980) ("inherentpowerto enforce");
Kukla v. Nat'l Distillers Prods. Co., 483 F.2d 619, 621(6th Cir. 1973) ("inherent power").

I ~ Ui llg8 1iX . 14. Kokkonen, 511 U.S. at 376. Consider: "The complaint, as amended, stated causes of
| ,llllml05X~iil lllllrlllg3 \action for wrongful termination, breach of fiduciary duty, interference with prospective business

I lilEliiliiiiiim - advantage, fraud, breach of lease, wrongful denial of lease, and prayed for damages, including
3ll0|gggll~llij~l'l~fi23l'ilL~gl I exemplary damages." Petitioner's Brief at *4 n.2, Kokkonen (No. 93-263).

1~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I I1 I;, -,1I- I
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i. E | ;1 , | S - diversity jurisdiction where a jury trial was commenced. 5 During trial, the~~ >*~~~~~ ~parties reached an oral agreement settl ing all claims and counterclaims. The keyIterms of the agreement were recited on the record before the district judge inchambers.' "[Tlhe parties executed a Stipulation and Order of Dismissal with-Prejudice"'7 which the district judge signed, "4 under the notation 'It is soi | ! .ordered."" 8 The stipulation and order mentioned neither the settlement nor any
~~ ~~~~ ~~~ retention ofjurisidticon. When a dispute involving Kokkonen's "obligation toh 1llZ21 ,01 lllgg 1W, -return certain files" under the settlement later arose, Guardian Life moved inli| 1ll 1g . the same civil action for enforcement. Kokkonen opposed the motion on theground that the court lacked subject matterjurisdiction. The district court foundiIt could enforcebecause it had "an 'inherent power' to do so0."2o The court of1" S IYL yjlL l0ty;4llyl00llm0l~appeals 

affirmed, relying on an "inherent supervisory power."21
Justice Scalia, writing for the majority, emphasized that Guardian Life hadsought the enforcement ofthe settlement Agreement, not the reopening of the

~4~II4 ~r ~. ~Jm icase. He observed that some, but not all,, courts of appeals had held that

I RlR0L lSE1 45160 61l~~ll~hil66ll15. Kokkonen,511U.S.at376.
16. Id (indicating that "the substance" of the agreement was recited). Guardian Life argued

that because of this in camera recitation, the judge "plainly anticipated that any proceeding toenforce the settlement agreement would require an appearance before him and not in state court."-Respondent's Brief at *4, Kokkonen (No. 93-263). The court of appeals wrote that the "orlGb 
.1616ilil"6|||g j agreement . . . was stated in its entirety on the record before the district court in chambers."
Kokkonen v. Guardian Life lns. Co. ofAm., No. 93-263, 1993 WL 164884, at * 1(9th Cir. May18,; .ltlnM | ! g~llll l 1993).

.g1 I~llgill i~j20 1r~sg~l~ggle11110 f 17. Kokkonen, 511 U.S. at 376-77.X |11 ll1|g~~~~~l' , -~18.' Id. at 377.19. Id Guardian also claimned Kokkonen breached the settlement by comm'unicating toL |i 
" 14' Guardian on behalf of a-client who was a Guardian policyholder Petitioner's B rief at *6 n.8,l~tgl -ang13 21g0Kokkonen (No. 93-263).

. 20. Kokkonen,511 U.S. at 377.'14i | lj~gl~gll; r . 21. Id
4. "4441 

.
| ggugeE; 22. Id. Kokkonen framed the issue before the Supreme Court by asking,

does a federal district court havesujc matter jurisdiction to enforce a settlement
l: 0 3g~~~~~~~t ~agreement entered into between the parties vhen: l; thecs tison o loengrc p eteendtng z pbefore the court at the time the court issued the order, having been dismissed with

~~~ 
.~~~~~~prejudice prior to the application for enforcement of the settlement agreement, 2) the111k2 I ~~~~~~~settlement agreement has never been incorporated into an order orjudgment of the court

t ~~~~~disposing of the action, 3) the court has not expressly retained jurisdiction over theacditriccourt havd n tej r isditotoexerienits grudsfredalcutriscretion to enforce a eteetareethaeri~~~4II ~~~~ Petitioner's Brief at *'i, KOkkonen (No. 93-263). Guardian Life framed the issue b sigDe
dismissal of the case where the settlement was entered into on the record, at trial, with the Court's

~~ I~~ ~~''\i ~active participation, and where the Court anticipated its involvement in any enforcement of theagreement?" Respondent's Brief at *i, Kokkonen (No. 93-263).

- l -. 
I.4- 
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reopening the case in such circumstances was available.23 In contrast to
reopening, Justice Scalia explained that enforcement, "whether through award
of damages or decree of specific performance, is more than just a continuation
or renewal of a dismissed suit, and hence requires its own basis for
jurisdiction." 24 In denying that there was any enforcement power, Justice Scalia
cited the absence of an independent, basis for subject matter jurisdiction or any
ancillary jurisdiction.' Yet, Justice Scalia recognized that there were two types

. of ancillary jurisdiction that might have been available. Ancillary jurisdiction
[ . . can be exercised "(1) to permit disposition by a single court of claims that are,

'in varying respects and degrees, factually interdependent'. . .'and (2) to enable a
court to function successfully, that is, to manage its proceedings, vindicate its
authority, and effectuate its decrees." 26 Justice Scalia found that any earlier-
presented claims and the settlement claim presented by Guardian were not
factually interdependentvas they had "nothing to do with each other."27 In the
case, he also found that any power to enforce the settlement unaccompanied by

I -I~IJ~~ .a retention of jurisdiction was "quite remote from what courts require in order
to perform their functions."' He observed that "the only order here was that the

X > ~ suit be dismissed, a disposition that is in no way flouted or imperiled by the
alleged breach of the settlement agreement." 29 He noted that

K~~~~~~~~~

23. Kokkonen, 511 U.S. at378 (citing FED.R. Civ.P. 60(b)(6)). Theideaofreopening a case

was discussed at some length during the oral arguments in Kokkonen. Transcript of Oral

g Arguments, Kokkonen (No. 93-263).
24. Kokkonen, 511 U.S. at 378. Of course, where a federal civil action, once dismissed, is

continued or renewed, there must also be subject matterjurisdiction. Yet, such jurisdiction differs

A -significantly from enforcement jurisdiction in that only with the former is there a return to the

| ~ claims that prompted the civil action, and thus in effect, a resumption of jurisdiction. Of course,
where a state law claim in a federal civil action remains under supplemental jurisdiction after the

federal law claims, providing the independentjurisdictional basis is dismissed, there are continuing

inquiries into jurisdictional basis. 28 U.S.C. § 1367(c) (2000) (granting courts discretion to decline
to continue exercising supplemental jurisdiction).

25. Kolkonen, 511 U.S. at 380.
26. Id. at 379-80.
27. Id. at 380 (concluding "it would neither be necessary nor even particularly efficient that

[the claims] be adjudicated together"). Evidently, the claims and counterclaims on which the jury
trial was commenced had little or nothing to do with the postjudgment dispute over the return of

certain files by Kokkonen. As well, seemingly efficiency would not be promoted by district court

settlement enforcement as there was no indication that the district judge was in a unique position
to interpret the settlement terms involving the return ofthe files. But cf Neuberg v. Michael Reese

Hosp. Found., 123 F.3d 951, 955 (7th Cir. 1997) (indicating that the judge who presided over the

4 . IiI~ ~ lawsuit was in the "best position to evaluate the settlement agreement"); Scelsa v. City Univ. of

*ql F New York, 76 F.3d 37,42 (2d Cir. 1996) ("there are few persons in a better position to understand
the meaning of an order of dismissal than the district judge who ordered it").

- - 28. Kokkonen, S 1 U.S. at 380.
t 29. Id.

*~~~~~~ ,
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[tjhe situation would be, quite different if the parties' obligation to
,*l .comply with the terms of the settlement agreement had been made part

311llll . of the order of dismissal-either by separate provision (such as aprovision 'retainingjurisdiction' overthe settlementagreement) or byincorporating the terms of the settlement agreement the order.30
"In that event, a breach of the agreement would be a violation of the order, andancillary jurisdiction to enforce the agreement would therefore exist."3 'I , g,. .~i~i . .. Although the district court "is authorized to embodythe settlement contract in its]dismissal order (or, what has the sanme effect, retain jurisdiction over the

1
pj

1 I.!; A, settlement contract) if the parties agree," 32 Justice Scalia further wrote that a,failure to do so means "'enforcementof the-settlement agreement is for stateF courts.'" The budgets mere 'awa ss and'approval of the'terms of the

\'~~~Ž~~ 

mere and termstlem 
nt g eem 

II3

)IiIIZ . settlement agreement"34 were ,insufficientto make those termsapartofthecourti } . order, and thus to promptancillary jurisdiction.35 P courtSo, the Supreme Court recognized two ways in which a federal district courtIlFE . g could enforce a civil case settlement for a case that had been dismissed.36 One Lway involved settlement claims that were factually interdependent with the
4? ~. 

30 I -at,1
30. Id. at 381. The import ofthis difference was notsaid to be reflected in an ra

law. Cf. 750 ILL. &OW.STAT. 5/502(d) (2001) (stating that either the y written fede ria
dissolution agreement may be "set forth" in a judgment or that the marriage dissolution case

i judgment "shall identify the agreement and state that the court has approved its terms," in a setting-where such an agreement often is subject to later judicial modification, as where the agreement
covers support, custody or visitation of children). This difference has also been deemed important
outside the settlement enforcement arena. Smyth v. Rivero, 282 F.3d 268(4th Cir. 2002) (noting
importance to prevailingparty status when attorney fee recovery may be available under 42 U.S.C.hif §1988 (1994& Supp. V 1999)). Compare Roberson v. Giuliani, 2002 WL253950( S.D.N.Y. Feb.

iIl 21, 2002) (noting that not all retentions of settlement enforcement jurisdiction prompt prevailing
party status under 42 U.S.C. § 1988 (1994 & Supp. V 1999)).31. Kokkonen, 5 1 1 U.S. at 381.~~2..)'?

1
4?i~~~j\$~~j ~ 

32. Id. at 3 81-82.

33. Id at 382.
,r if, ~~~34. I1dat381. 

,;135. In contrast to federal district courts,.when civil actions are settled in the courts of appeal,there is no discretion available to retain jurisdiction over possible settlement breaches. See, eg.,
, ~~~~~Herrnreiter v. C.H.A., 281 F.3d 634, 637 (7th Cir. 200-2) ("a court of appeals lacks factfinding 1

apparatus"). 6 - o r
36. Of course, in the absence of a dismissal and ajudgment thereon, enforcement could also

21 kIII~[ occur where a pleading was amended to reflect the settlement. See, e.g., Bd. of Managers of theIi~ k!Alexandria Condo. v. Broadway/72nd Assocs., 729 N.Y.S.2d 16 (App. Div. 2001). Yet here too
am it a federal court would need subject matter jurisdiction, often arising under the supplemental Ib ,
- I Jurisdiction statute, 28 U.S.C. § 1367(2000), because offactualrelatedness. ButIsee SadaghivI , Daghighfekr, 66 F. Supp. 2d 752,758 (D.S.C. 1999)(quoting Wilson v. Wilson, 46 F.3d 660, 664 iIrg:"

(7th Cir. 1994) ("a district court possesses the inherent or equitable power summarily to enforcean agreement to settle a case pending before it") (alteration in original)).

:~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~2
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claims presented for court resolution, making adjudication before one trial court
"efficient."37 The other way involved settlement- enforcement that promoted
successful court functioning. While some found that the analysis in Kokkonen
iled to simple rules, 38 applications of its principles have proven to be difficult.

1, al,0 T , Troubles have already arisen regarding such matters as how to incorporate
li10 ii'lll[ F - . , ~settlement terms into court orders; how otherwise to retain jurisdiction; whether

-settlement -disputes may prompt the reopening of judgments; and what
substantive contract laws and what procedures should apply when federal case
settlements are enforced. IWe find fuirther difficulties in the, application of

I . tKokkonen which, to date, have gone largely unrecognized. These difficulties
include whether there is judicial discretion to refuse party requests that future

X Llg ] . , -enforcement jurisdiction be-retained, and whether and whenany settlement
,-,,disputes can prompt discretionary refusals to exercise available enforcement
jurisdiction.

l, 1 ; . .~* II. DIFFICULTIES IN SETTLEMENT ENFORCEMENT AFTER KOKKONEN

. .iII . A. Incorporating Settlement Terms into Court Orders

Under Kokkonen, a federal district court may enforce a civil case settlement
order after "incorporating the terms of the settlement agreement in the order."39

'Questions have arisen on how settlement terms are properly incorporated. Must
. 1 all key "terms" be included? If not, which, if any, absent terms are subject to

ancillary enforcement jurisdiction? And, what conduct constitutes
-"incorporation"? The lower courts seem unsure.

1 - , The Eighth Circuit has found that a "dismissal order's mere reference to the
-1 i ,IF~I fact of settlement does not incorporate the settlement agreement.'' 40 The

, I1 tk- , dismissal order did acknowledge that all matters were settled, but did not
i l ' otherwise mention the agreement or any of its tenns.4' The appeals court noted

\I > ,that "although Kokkonen does not state how ,a district court may incorporate a
settlement agreement in a dismissal order, the case does not suggest the

37. Kokkonen, 511 U.S. at 380.
38. One commentator suggested that Kokkonen "supplies clear guidelines for seeking"

i V<Il supervision-of settlement agreements. Charles K. Bloeser, Notes and Comments, Kokkonen v.
Guardian Life: Limiting the Power of Federal District Courts to Enforce Settlement Agreements

* - ~ in DismissedCases, 30 TULSA L.J. 671, 691 (1995). Another said: "For those seeking to ensure
federal jurisdiction over agreements settling cases pending in federal court, Kokikonen provides a

| ~ simple answer.", Bradley S. Clanton, Note, Inherent Powers andSettlementAgreements: Limiting

Federal Enforcemzent Jurisdiction, 15 Miss. C. L. REv. 453, 475 (1995). The petitioner in

e ~ lull ~ I Kokkonen had called "for a 'bright line' rule that will guide district courts in the future."

.li .~' Petitioner's Brief at * 17, Kokkonen (No. 93-263).

39. Kokkonen,511'U.S.381.
,~. ~ 40. Miener v. Mo. Dep't of Mental Health, 62 F.3d 1126, 1128 (8th Cir. 1995).

'4 1. Id. at I 127-28.

,,,,l .I N . '
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K ~~~~~~~ agreement must be 'embodied', in the dismissal order.' 42 Thereoe'h o ri"" ~ ~ ~ f o u n d t a t r e f e r e n c e t o ,o r e v e n -a p p ro v a l o f , th e s e ttle m e n t a g r e e m e n t w a s , b y~~~~~ ~~~itself, insufficient to prompt later enocmnjridci'.3 It did not explain~~~~~~ ~~~~relevant differences betweien varying nonemnbodied agreements.~~~~~~~ ~~~~~The Ninth Circuit ruled that an order based on a settlement w'ithout more,
~~~~ ~~~~~ ~diid ntot place the agreement, within the order."4 The court stated that the~~ ~ " s ettle m e n t te r nis m u st b e ~~ p a rt o f th e d is m iss a l in o rd e r fo r v io la tio n o f th esettlement agreement to amount to a 'violation of the court's order."' Tus, thecout~cncldedthat [wpithout a viltinof the court's order, there is no~~ !~~1~I ~~iI~~ ~~ me sxt Cic t ruled that the phae 'us a tto the terms, ofthQ~~III~~i! . ~Settlement' fails to incorporate the term's of the Settlement agreement into the

s247 ~ ~ ~ ~ "prs 'usan 
h

,~~ II~II~~ I I order."4 The lower court had specifically stated: "In the presence of and with~~~~~~I ~ ~ ~ ~ h assistance of counsel, the pairties placeda settlement agreement on the recordbefore'the Hon. Bernard' riedman on October 1, 1991. Pursuant to the terms ofthe parties' October 1, 1991 settlement agr~eemenit the Court hereby DISMISSES
I ~~~this case."4

~~ ~~~~.!~~~iII-povsios, 
f civil case settlementar placed in a dismissalorenl the-. ~~41V~~~ I incorporated trsare sbett ae nocmn proceedings. TeSeventhCircuit explained that "[h]aving put some but not all of the terms in the

~~~ ~~~~ ~judgment, the district court has identified which it will enforce and which it willI I,,,I ~I~~~lI not. ,Ifurtherstatedhata violationofsttemntersntiaiudgmentdnot "flout the court's order or imperil the court's auhriy and ths"donoTh~IIIII~~¾ ~Iy ~ I activate the ancillary jurisdiction of the court." 4" The Tenth Circuit held 1IK
~,I I~ VI~I~IjI ~I .im ia ly. s atng " ra 1ithoug the district c u t s e ii d in its or e that i~iI~ii~iI~I~ I~ ~I retained jurisdiction, and although it set forth some provisions of the parties'

settlement agreement, it'did not expressly set, forth the provision prohibiting
1

1
I1 l~~~~~ commnunications tothermedia." 50 Yet, noallijudges mynow deyenforcement

44. O'Connor v. Colvin, 70 F.3d 530, 532 (9th Cir. 1995).

~~~~~~~ ~~~~~47. 
Caudill v. N. Am. Media Corp., 200 F.3d 9 14,917 (6th Cir. 2000). The court cited In1I

Re Phar-Mor, Inc. Securities Litigation, 172 F.3 d 270, 274 (3d Cir. 1999) (citing Miener v., Mo.

I. ~~ III II1~,~J~II Dep't of Mental Health, 62 F.3d 1126, 1128 (8th Cir. 1995) ("The phrase 'pursuant to the terms I~II
I~~1 iI4~l~~~~.> . of the Settlement' fails to incorporate the terins of the Settlement agreement into the order.")) SeeI~~j ~ ~~F~i~['4'* ~also McAlpin v. Lexington 76 Auto Truck Stop,, Inc., 229 F.3d 491 (6th Cir. 2000). ~

3
I

48. C'audill, 200 F.3d at 915. 

1111I

I A K ~~~~~~~ ~~49. Lucille v. City of Chicago, 31 F.3d 546, 548 (7th Cir. 1994). 
J I1I~

II ~~~~~~50. Consumers Gas & Oil, Inc. v. Farmland Ind., 84 F.3d 367, 371 (10th Cir. 1996)..~iI.I
Interestingly, the lower court's order of dismissal stated:1111.~ ~ ~ ~ itotfecigthfnltyoti Judgment in any way, the Court reserves contnuin

II ~~~~~~~~~jurisdiction over the implementation and enforcement of the terms of the Stipulation of
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i'~> , ,403,,,,of unincorporated settlement terms,5 ' especially where breaches of incorporated

i l 3 and unincorporated terms are alleged simultaneously and where all issues are

factually interdependent so that theirjoint resolution promotes efficiency.52 We

favor a bright line test whereby only settlement terms incorporated into court

t. ~orders (or otherwise referenced particularly) are subject to possible enforcement
jurisdiction. Where necessary, -efficiency, in hearing, incorporated and
unincorporated pacts together usually can be achieved by a federal court refusal

.£ g11 1! to exercise jurisdiction over the referenced terms, leaving all related matters for
a new -state court lawsuit.53

< '~ ~ Under Kokkonen, incorporation of settlement terms into a court order is one

way to anticipate enforcementjurisdiction. Another way is through a provision

retaining jurisdiction over the settlement agreement.",

0 B. Retaining Settlement Enforcement Jurisdiction

i ~ Under Kokkonen, a federal district court can also enforce if it, retains

jurisdiction over the settlement agreement.55 Questions have arisen. Can

* g jurisdiction be retained even though the phrase, 'retaining jurisdiction,' or

something like it, is notused? If so, what other terms or actions suffice? At

times, are the intentions of the parties and the judge sufficient regardless of the

words used? And, can enforcement ever occur after a dismissal where there is

no incorporation, no expressly retained jurisdiction, and no subjective intent, but

- where the exercise ofjurisdiction makes sense at the time when enforcement is

ffi ' Settlement and any issues relating to Subclass membership, notice to Class Members,

> 1 4 distributions to Class Members, allocation of expenses among the class, disposition of

unclaimed payment amounts, and all other aspects of this action, until all acts agreed to

be performed under the Stipulation of Settlement shall have been performed and the

final order of dismissal referenced above has become effective or until October I, 1996,

whichever occurs latest.

|\'
1 Ž~~$ Id. at 369. It is not clear to us the district judge did not intend to enforce the agreement on media

communications, or that its absence is significant given the order's coverage of "all other aspects

| of this action."

i !1 1, 51. See, e.g., Brewerv. Nat'l R.R. Passenger Corp., 649 N.E.2d 1331 (I1. 1995)(stating the

court could enforce a term- in the settlement -agreement (employee would quit his job) not

incorporated into the dismissal order-though other terms were included in the order (pursuant to

Illinois Code of Civ. Pro. 2-1203, a trial court retains jurisdiction thirty days after entry of

| - judgment)).
52. Of course, in this situation already bootstrapped claims would themselves prompt even

more bootstrapping with the unincorporated terms possibly very farremoved from the original civil

action and perhaps even unknown to the district court until enforcement was sought.

t ~ 53. Refusals are permitted even when some ancillary enforcement jurisdiction was earlier

t ~ ~ retained since all ancillary jurisdiction is discretionary. See Part Il.G, infra.

10 ,l~~lli~kk~ f 54. Kokkonenv. GuardianLife Ins.Co. of Am., 511 U.S. 375, 381 (1994).

55. Id. See, e.g., Columbus-America Discovery Group v. Atd. Mut Ins. Co., 203 F.3d 291,

l W ] - 299 (4th Cir. 2000) (stating "court retains jurisdiction to enforce the settlement of the parties").
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sought?I
The Second Circuit has held that "[o]nce the District Court 'so ordered' the - ' 4f)

settlement agreement, which included aprovision for sealing the case file, it was
required t enforce the terms of the agreement,"" unless "limited circumstances"
permit modification of the "so ordered" stipulation. It reasoned that when a court . ~ '
orders a stipulated and sealed settlement, it accepts certain responsibilities, #l i
including a duty to enforce even where there is no court order retaining
jurisdiction -or incorporating any settlement terms.5-

In another case, a district judge issued an order stating that any "subsequent .
order setting forth different terms and conditions relative to the settlement and ,A
dismissal of the within action shall supersede the within order."58 The appellate , K L
court stated that "[o]f course, the court may only enter subsequent orders . IFF i EM

involving the settlement agreement if it has retainedjurisdiction."59 It found that g .

Kokkonen "only requires a reasonable indication that the court has retained I "l'z* '< lfN
jurisdiction," as the Kokkonen court used the term "such as" when speaking of
a separate provision retaining jurisdiction. The court held that the language i ., 4-.%;I

employed by the district court contemplated a continuingjudicial role sufficient F ' u a 3

to constitute a "separate provision" retaining jurisdiction.6 <> 1I
The Eighth Circuit found enforcement jurisdiction was not retained where 'F

adisinissal order only stated thatthe courtwas "'reservingjurisdiction' to permit II .FFFF4FN

any parity to reopen the [civil] action."62 It said that reopening due to a settlement . It F FFFF

breach was different from enforcing a settlement. 63' FFlF(

Yet another appeals court ruled that the trial court "need only manifest its t F.

intentto retain jurisdiction."64 Thecourtfoundthis intentinadistrictcourtorder . F_

thatdeclared dismissal was "pursuant to a confidential settlement agreement" and , | E,2i|,|<F
expressly authorized each party to enforce the agreement in the event ofbreach .65

The court reasoned "that a district court need not use explicit language or 'any d l I4F

magic form of words." 66 . . . FFFij ,lFI~FF~

In contrast, a different appeals court held that the mere intent to retain NN. F~ J 'fiF

jurisdiction is insufficient.6' It stated: -

At the time the civil case was settled, it is clear that the district court ^ V

'' ' ~~~~~~~~~~~~~~~~~~~I ' ' , F,,,'N ~ ,Ni*J

56. Geller v. Branic Int'l Realty Corp., 212 F.3d 734, 737 (2d Cir. 2000). 0
57. Id. - 1 84'FF<'

58. Re/Max Int'l, Inc. v. Realty One, Inc., 271 F.3d 633, 645 (6th Cir. 2001). . i
59. Id.
60. Id at 643. ,NF. N -F F

61. Id. at 645.
62. Sheng v. Starkey Lab., Inc., 53 F.3d 192, 195 (8th Cir. 1995). . At

63. Id. "F.'FfF;FfF
1
F'FF,,'F44.F,,Fk FNi'F64. Schaefer Fan Co. v. J&D Mfg., 265F. 3d 1282,1287 (Fed Cir. 2001) (quoting McCall- ' F'

Bey v. Franzen, 777 F.2d 1178,1188 (7th Cir. 1985)). F i'
65. Id. . .l~ii~Alirlglllgz~ utl¢
66. Id.
67. Hagestad v. Tragesser, 49 F.3d 1430 (9th Cir. 1995) (footnote omitted). -,FF

* ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~F,F, , F F-'BXSi,
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2 . intended to retain jurisdiction. It stated at the settlement conference:

I will act as a czar with regard to the drafting of the settlement papers
and the construction of this settlement and the execution of this
settlement. And that means that if there is any dispute that is brought to

k0: 1~~q .me by counsel, I will decide the matter according to proceedings which
I designate in the mannerthat I designate, and that decision will be final
without any opportunity to appeal.

That it believed it had continuing jurisdiction to enforce the agreement
~ ~ is also clear from its order of January 28, 1993:

; As part of the settlement agreement, plaintiff agreed not to provide
evidence to prosecute the Oregon State Bar complaint filed against

| i~2~ ~ defendant and to take any and all reasonable actions to prevent that
, | matter from proceeding. The parties also agreed that the terms and

conditions of the settlement agreement were to remain confidential and
not disclosed to anyone. The parties further agreed that all questions
relating to their rights and duties under the agreement would be
determined exclusively by the undersigned.

It is equally clear, however, that the district court did not retain

I~ j ~ jurisdiction over the settlement. As noted, the Dismissal neither
expressly reserves jurisdiction nor incorporates the terms of the
settlement agreement.s$

$T ~ ~ This holding was later reaffirmned when the same court held that "even a district
court's expressed intention to retain jurisdiction is insufficient to confer
jurisdiction if that intention is not expressed in the order of dismissal."' 69

In the absence of incorporation, jurisdiction retention, or intent, judicial
l : enforcement of settlements still seems appropriate in certain settings. Parties to
' l a federal civil action ending in a judgment upon a settlement are unable to return

to the district court with an agreement indicating a new-found intent that
T jurisdiction overan earlier settlementberetained.70 Yet, so longasafederal civil

68. Id. at 1433.
69. O'Connor v. Calvin, 70 F.3d 530, 532 (9th Cir. 1995).

In this case, the Order of Dismissal preceded the Stipulation by almost two months. It

.I is therefore apparent that compliance with the agreement was not an operative part of

. the dismissal. That the parties subsequently felt the need to have the terms of their

"t | I agreement embodied in a stipulation on file with the Court, cannot serve to vest the

. ~ Court with jurisdiction over the agreement.... Clearly, the Court's dismissal of the

K - action was in no way conditioned upon the parties' compliance with the terms of the

a ~~~~~~agreement. N4or did the Court retain jurisdiction overthe parties' agreement. Therefore,

i ~ enforcement of the settlement agreement is a matter of contract between the parties, for

k~ ~ ~ ':

V'~~~~~~~~
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1 |1~Ii~Y4i | j -action remains open because there is no final judgment, a district court seeminglygi 11 l: - may enforce a settlement therein even though the judge never earlier consideredenforcement.'' Thus, in dismissing a civil action upon a settlement, a trial judge
may reserve rendering ajudgmentas by granting a conditional dismissal, therebyl I { 1 l -allowing a party to return to court for any reason, including settlementl | '~~'~V enforcement, before a final judgment-is entered.'2

-Refusals of Later Settlement Enforcement Jurisdiction
01 Hll;01 4 Where any later settlement enforcement would not have "its own basis forl. i jurisdiction,"7 3 thus requiring some form of ancillary power, can a federal districtjudge refuse to incorporate the settlement terms into a court order or otherwiseto retain enforcementjurisdiction though requested by all parties? The Supreme'Court in Kokkonen said that with any dismissal of a pending civil action basedon a settlement74 potential enforcement is "in the court's discretion."75 Thiscomports with the longstanding principle that ancillary jurisdiction isdiscretionary. What factors should guide such exercises of discretion?

One appeals court has urged caution when a federal district judge decides

- the state courts to address.
Id. at 128 (footnote omitted).

[d 71. See, e.g., Sadighi v. Daghighfeker, 66 F. Supp. 2d 752 (D.S.C. 1999). The court stated:l - [Alfterthe court was informed thatsettlement had been reached, there wasadelay when
l), ~ V~2~ no formal settlement documents were executed and no order of dismissal was issued.
iI1 ~ ~ .1' Consequently, when Defendants decided that the settlement agreement reached earlier| was no longer to their satisfaction, the case was still on [thel court's activeI~;~ ~ ~ ~ ~- docket... . In short, nothing had been done to divest [the] court ofjurisdiction.

Id. at 758.
72. See, e.g., Bell v. Schexnayder, 36 F. 3d 447, 450 n.2 (5th Cir. 1994) (stating that

jI~I WKokonen is "distinguishable from our case, since here the district court's order of dismissalexpressly provided that the parties could, within 60 days, move to reopen the case to-enforce the- ~ settlement. Defendants so moved within the 60 days of the dismissal order."). Similar trial courtinitiatives can be addressed in court rules. See, e.g., Form 7-345 of Florida Small Claims Rules| ("Stipulation for Installment Settlement, OrderApproving Stipulation, and Dismissal," underwhichproceedings are stayed by agreement while settlement monies are paid over time, with an expressly
-f recognized enforcement power). Yet, conditional dismissal orders, withoutjudgments, may permitlater settlement enforcement proceedings. See, e.g., Pratt v. Philbrook, 38 F. Supp. 2d 63, 66 (D. -Mass. 1999) (stating conditional dismissal grounded on settlement where parties have sixty days

to return "to reopen the action {fsettlement is not consummated by the parties"); see also Pratt v.Philbrook, 109 F.3d 18, 21 n.5 (Ist Cir. 1997) (stating that the sixty-day procedure developed asa mechanism to close cases "while retaining jurisdiction to enforce a settlement for a period of timeafter closure is announced").
73. Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 378 (1994).

-1'II44 74. See, e.g., FED.R.Civ.P.41(a)(1)(ii) ("stipulation of dismissal signed by all parties") andFED. R. Civ. P. 41 (a)(2) (dismissal "upon order of the court").
75. Kokkonen,511 U.S.at381.

.lIl:: . ah j rylyllltyolllyryqlrlyl~llllrlylllllillyr~lrlyrlr4y~ll~llr~rlul~llmll~rptlulllllblllllulll Irk 4s sr .I

.~~~~~~~~~~~~ - - hi4A!.



44 INDIANA LAW REVIEW [Vol. 36:33

9 I ~ whether to enter a consent decree. The Fift Circuit stated that "[tihe court,
however, must not merely sign on the line provided by the parties."76 The court

-- ~ opined that though a proposed decree has the consent of the parties, the judge
should not give perfunctory approval because the court's duty is akin, but not
identical to its responsibility in approving settlements of class actions,

g - stockholders' derivative suits, and proposed compromises of claims in
bankruptcy."" The appeals court declared that the trial court must ascertain
whether the settlement is fair, adeqtate, and reasonable. 78 Where a proposed
consent decree, "by virtue of its injunctive provisions, reaches into the future and
has continuing effect," the terms require careful scrutiny, 9 presumedly because

i - ~~~~a trial court ~is "a judicial body, not a recorder of contracts."sS
Another appeals court ruled a trial court must "ensure that its orders are fair~'~: a trial cort is "a judical body, not a ecorder of conractsa"e

and lawful," meaning that an agreement that is made part of an order necessarily
llI !~. | - ,has judicial imprimatur and contemplates judicial "oversight.""

For settlements that are not incorporated into court orders, but over which
* ~ enforcement jurisdiction may be retained, does discretion operate differently?

Y If so, should trial judges scrutinize such terms more or less carefully? While
these settlements are not consent decrees, they are also not wholly private
agreements.8 2 For us, it seems that in all settings district judges should exercise

~ ~ [ at least some discretion before agreeing to enforce a civil case settlement
[ agreement if a dispute arises later.83 Thus, where enforcement jurisdiction is

F ~ retained but the settlement is not formally filed (as a record available to the
i ~ public),84 a copy of the settlement should not only be provided to the court, but

the court should also determine it is an appropriate subject for possible court
-enforcement and oversight, though its terms normally do not need to receive ful I

III, - judicial approval.85

y 4 76. United States v. City of Miami, 664 F.2d 435,440(5th Cir. 1981) (footnotes omitted).
1- ~~~~77. Id. at 440-4 1.

l 1 [ . . 78. Id. at 441 n. 1 3 (requiring further that the agreement must also have the valid consent of
! it - - the concerned parties and be "appropriate undertheparticular facts," meaning 'a reasonable factual
- ~ I and legal determination based on the facts of record").

79. Id. at 441 (stating further that the agreement cannot violate the "Constitution, statute, or
jurisprudence").

80. Ho v. Martin Marietta Corp., 845 F.2d 545, 548 n.4 (5th Cir. 1988).
j ~ 81. Smyth v. Rivero, 282 F.3d 268, 282 (4th Cir. 2002).

82. See, e.g., id. at 280 ("a private settlement, although it may resolve a dispute before a
court, ordinarily does not receive the approval of the court").

83. For example, enforcement jurisdiction should not be retained where later disputes
I inevitably would involve novel or complex issues of state law, or where there are "compelling

III:qKt~IIIRA4 ; reasons for decliningjurisdiction. 28 U.S.C. § 1367(c)(1) & (4) (2000).
-, * .84. Jessup v. Luher, 277 F.3d 926(7th Cir. 2002) (intervenor granted access to civil rights
, ~ l1~t~¶a II~I~> ~ settlement agreement that had been submitted for court "approval" and maintained under seal in
- j ~~ court's file even though jurisdiction to enforce it was not retained).

b*,,~IIII~ * - 85. See, e.g., Roberson v. Giuliani, 2002 WL 253950, at *2 (S.D.N.Y. Feb. 21, 2002)
(contract "provided" to court, but not filed or subject to "so ordered"judgment). Certainly, judges

*~~~~1 '.
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~~~~~~~~ ~~~~~~~D. Reop~eniing Federal Civil Actions
~~~~~~~~~~~~~~~~~~~~~~~~~~
UnderKokkonen, adistrictcourt is enabled, in ruling on aRule 60(b) notion, 11l11 010 21 11!, i to set aside ajudgment, to influence, if not exercise jurisdiction over, a breached1 fW l l 13 . ~ . settlement that had previously ended a civil action.86 If a breach of a settlementcan prompt post judgment relief overturning the settlement by reinstating theclaims, even though the settlement was never incorporated into thejudgment andenforcement jurisdiction was not otherwise retained, in most instances a new1!r'II'~~ H r: w settlement will simply follow."7Prior to Kokkonen, the appellate courts were split on whether such asettlement breach provided sufficient reason to grant a motion for JudgmientI . modification. 8 In Kokkonen, the court did not address the issue, finding "that

<1> 5 ~ Ill . .should never agree to enforce illegal or procedurally unconscionable settlement agreements. Andl| | 1|1 I 2 Illj $ at times, in order to ensure fairness to certain parties, as with class actions and claims by minors,judicial approval of the substance of settlements -is required.
0 | | 86. Federal Rule of Civil Procedure 60 is entitled "Relief from Judgment or Order"and readsii ~~~~~ I'] ~~~in part:~ j'15 | 1 -I .(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud,I | | ¶ | * . Etc. On motion and upon such terms as are just, the court may relieve a party or aparty's legal representative fromafinaljudgment, order, orproceeding forthe following gf 11 If itle-reasons: (I) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered

evidence which by due diligence could not have been discovered in time to move for alnew trial under Rule 9(b); (3) fraud (whether heretofore denominated intrinsic orextrinsic), misrepresentation, or other misconduct of an adverse party; (4) thejudgment
is void; (5) thejudgment has been satisfied, released, or discharged, orapriorjudgmentupon, which it is based has been reversed or otherwise vacated, or it is no longer

Il~f Mlil~il 01lil~ls~equitable that thejudgment should have prospective application; or (6) any other reasonjustifying relief from the operation of the judgment.
87. Wethinksuchreopenedcaseshavefinalsettlementratesatleastcomparabletothosefor 

-|Igl llig ^ other civil cases. In any event, it seems clear that most reopened cases will eventually settle, if theydo not otherwise endwithout trial.
- |i 1 88. -Compare Fairfax CountywideCitizens v. County of Fairfax, 571 F.2d 1299, 1302-03 (4th

Ei lll~lill'll~lil gifg lCir. 1978) (footnote omitted) (holding that "upon repudiation of a settlement agreement which had
gi l llilgif L - ' ''terminated litigation pending before it, a district court has the authority under Rule 60(b)(6) to|g¾ i'f~i; I1 -| vacate its prior dismissal order and restore the case to its docket"), with Sawka v. Healtheast Inc.,

- 989 F.2d 138, 140 (3d Cir. 1993) ("Assuming arguendo that Healtheast breached the terms of thelamb11 I | settlement agreement, that is no reason to set thejudgment of dismissal aside, although it may give I|X11 S~l01 1' 1 - rise to a cause of action to enforce the agreement. ReliefunderRule 60(b)(6) may only be granted Ifunder extraordinary circumstances where, withoutsuch relief, an extreme and unexpected hardshipw- ould occur.") See also Keeling v. Sheet Metal Workers Int'l Ass'n, 937 F.2d 408,410(9th Cir.|5;ElgtllX i .1991 ) ("Repudiation of a settlement agreement that terminated litigation pending before a courtglnlg NI . - constitutes an extraordinary circumstance, and it justifies vacating the court's prior dismissal
glglglllll. l - . ~, order."); Harman v. Pauley, 678 F.2d 479, 481-82(4th Cir. 1982) (in this case "interests ofjustice8 0 age1 . .do not require vacation of dismissal order"); Aro Corp. v. Allied Witan Co., 531 F.2d 1368, 1371
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'What respondent seeks in this case is enforcement of the settlement agreement
and not merely reopening of the dismissed suit by reason of breach of the

Z :1ll gU1,2I'lS1 0 1:21 11 > , agreement that was the basis, for dismissal."89 The court noted that settlement
enforcement, "whether through award of damages or decree of specific
performance," was different9 because it was "more than just a continuation or

renewal ofthe dismissed suits' and thus required its own basis forjurisdiction.'
, liA~~ 1 l, 1 , 'After Kokkonen, the Sixth Circuit foreclosed a Rule 60(b) motion founded

i I g iz, Ssi if110 ,, -- .on an alleged settlement breach, The court said that the rule could not support
kE0 | 10 2 l 10 | ., - enforcement of a settlement agreement not expressly incorporated in a court

orderbecause relief from a final judgment was an extraordinary remedy available

only in exceptional circumstances.93 The request for a contempt finding was
0'~' l id jglil~n; 1 Will'--deemed "clearly 'more thanjustacontinuation or renewal ofthe dismissed suit"'

and,, ,lainyg junse of the judgmen nt mlodification rule would "create an exception to the
holding ~i n Kokkonen that would swallow the rule:."4

The Seventh Circuit has held that "[n]othing in Kokkonen purports to change
the stringent 'standards, that govern the availability of relief under Rule
,60(b)(6)," 5 so that a movant could not, in the guise of attempting to set aside an
order, seek judicial interpretation- of a' settlement that was not incorporated in a
court order and over which there was no retained jurisdiction.95

However, like the pre-Kokkonen split, there may now be a post-Kokkonen
split. One federal district court, after referencing Kokkonen, found "that federal
courts are empowered to reopen suits dismissed by reason of breach of a
settlement agreement by virtue of Rule 60(b)(6)."' Another court allowed a

(6th Cir. 1976) (court had full power to vacate its order of dismissal when one party attempted
repudiation of the agreement on which the dismissal rested").

1|g$ io0N~sl~g~littl19! i 89. Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 378 (1994).
90. Id Of course, there must also be, some jurisdictional basis for a Rule 60(b) motion,

ci9 19llE~lilR9 191111 91lgl~li9 19gl1Mtg though such abasis was not discussed in Kokonen. Authority overjudgment modification motions

|9l1 9lll itla I , is rarely questioned on jurisdictional grounds.
91. Id

i I 92. Id. Judgment modification was discussed during the oral arguments in Kokkonen. See

Transcript of Oral Arguments, Kokkonen (No. 93-263).
How about any other 60(b)(6), the catch all, and the judge saying well, it sounds like a
pretty good 60(b) motion to me; I was listening to these two people debate what their
settlement was going to be, and they made certain representations, and one of them is

tryingt oget out ofit. So I think that fits the 60(b)(6) catchall. It justifies relief to tell
me one thing and the [sic] go do another thing.

'Id.
93. McAlpin v. Lexington 76 Auto Truck Stop, 229 F.3d 491, 502-03 (6th Cir. 2000).
94. Id. at 503.

1, M E :95. Neuberg v. Michael Reese Hosp. Found., 123 F.3d 951, 955 (7th Cir. 1997).
~~~~~ ~~~~~~~~ ~~~96. Id.

97. Trade Arbed Inc. v. African Express 941 F. Supp. 68, 70 (E.D. La. 1996) (emphasis

omitted). Seealso Rovirav. FairmontHotel, 1997 WL 707115, at *2 (E.D. La. Nov. 12, 1997) ("In

'g1 I i i * Kokkonen. the Supreme Court ruled that federal courts do not have the power to enforce settlement

I "MON OR~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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'Rule 60 motion in amore unusual setting;'the case involved asettlement that had
'I , been reached between the parties before the court entered aiudgment based upona pendingmotion. Thejudge explained that as the "parties' settlementagreementlilll preceded-the ently ofjudgment [upon the grant of the motion], by the clerk of|lgl 11 i i this court the plaintiff is entitled to postjudgment relief pursuant to Fed. R. Civ.P. 60(b)(l1) . . on the grounds of-mistake." 98 The court further explained "[i]t~ii -would be this court's -mistake of fact, i.e., that the parties had not settled theclaims at bar- before entry ofjudgment that justifies relief."99 Instead of0 : reopening the case, the districtjudge withdrew its ruling and gave the defendant"thirty-five (35) days . . . to comply with the terms of the settlement~ agreement."'0 0 The court stated that-if the defendant failed to comply, "the;IJ , '~I plaintiffmay return for whatever relief is appropriate.",°'0

i P - . . . E. Choosing the Applicable Contract LawsWhen Ko-konen permitssettlementenforcement questions have arisen about Il1YIZI~I Iji~ ~I 1~
1iE ewhich contract laws apply. The Seventh Circuit recently ruled that "f[the','IF IgI ~ ~ uncertainty . .. over whether-state or federal law would govern a suit to enforcejl> >, a settlement of a federal suit, has been dispelled; it is state-law.1"'02 This ruling{1 -I applies to settlements involving both federal and state law claims.' 03 Yet, mostI ] r have exceptions land therein lies the rub. Helpfinl guideline s on anyF ~~~~~exceptions to state law applicability are hard to find.'A. second appeals court has

simply declared that state contract law operates "unless it presents a significanti a conflict with federal policy,"'14 with such conflicts "few and restricted."' 05(IJ~FI I I Another appeals court was more specific, holding that local law applies unlessthe settlement is sought to be "enforced against the United States" or there was

agreements that produce stipulations of dismissal.... This ruling, however, does not prevent, ~ federal courts from reopening dismissed suits when the interests of justice justify such relief."); , ljijIPI~IiiI~i Hernandezv. Compania Transatlantica, 1998 WL-241530, at *2 (E.D. La. May 7, 1998) ("FederalRule of Civil Procedure 60(b)(6) empowers a federal district court to reopen a dismissed suit duejri~ *I ,IIII~I~III~ '~~ E to a party's breach of a settlement agreement.").98. Davis v. Magnolia Lady Inc., 178 F.R.D. 473,474 (N.D. Miss. 1998).99. Id. at 474-75 (also relying on Rule 60(bX6j) (emphasis omitted).. - ',I / 100. Id at 476.
101. Id
102. Lynch v. Samatamason, 279 F.3d 4 87,490(7th Cir. 2002).X ~ 103. See, e.g.,UnitedStatesv. McCall,235F.3d 1211, 1215(I0thCir. 2 00 0)(federalquestion ,Iclaim involving issue of whether a settlement offer extended by the Assistant U.S. Attorney was - I,~II~Ij FII~II~I~t~ I -accepted by appellee), Carr v. Runyan, B9 F.3d 32.7, 331 (7th Cir. 1996) (diversity claim where118 I/I 1 II 

4
issue on appeal was whether daughter had the authority to bind mother to settlement agreement 

* III

104. Ciramella v. Reader's Digest Ass'n, Inc., 131 F.3d 320, 323 (2d Cir. 1997) (citing'Atherton v. FDIC, 1 17 S. Ct. 666, 670 (1977)).
IjIII~iI~~~I,;~ -' 105. Id (quoting O'Melveny & Myers v. FDIC, 512 U.S. 79,87 (1994).
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"a statute conferring lawmaking power on federal courts."'06

The exceptional conditions under which federal laws apply to settlements of
federal civil actions are difficult to discern from Supreme Court precedents. In
one case, federal decisional contract law on the validity of a written prelawsuit
release of a federal statutory claim, allegedly procured by fraud, was applied to
the -settlement of a case filed in a state court because otherwise "federal
rights . . . could be defeated," because settlements of claims under that federal

i l ffi t L - law "play an important part" in the "administration" of the relevant federal act,
and because if "federal law controls," there would be "uniform application

l lllll|-I'-throughout the country essential to effectuate" the purposes underlying the
, [ federal statutory right to sue."07 And, in another case involving a different federal

| 4 - - ~~~~statutory claim pre'se'nted in a state tribunals the high court simply ~said that
"waiver" of the "right to sue" was governed by federal law because "the policies

underlying [the federal statute may] in some circumstances render-that waiver
unenforceable."'°

Based on such precedents, there are times when federal district courts should
i i - employ federal contract law principles in reading federal case settlement

b - agreements. One district court nicely summarized the relevant factors.'09 They
l it ~~~~~~include: I) whether (Congress hasL expressed a policy of encouraging voluntary

settlement of the relevant federal statutory claims; 2) whether '"e Supreme
i Fi1II~\V I Court has already articulated certain prerequisites to the validity f settlement

E L 1- agreement" of any relevant federal claims; 3) whether any settled federal claims
are within exclusive federal court subject matter jurisdiction; 4) whether state
Iaws in the relevant area of law are preempted "through a comprehensive

*f statutory scheme"; 5)whetherthere is an expressed federal governmental interest
I " l l - Gin remedying unequal bargaining power" between the settling parties; 6)

whetherthe United States is a party to the settlements; and 7) whether Congress
empowered the federal courts "to create governing rules of law.""0

L - - | When state contract laws are employed to sustain and interpret settlement
agreements reached in federal civil actions, difficulties can arise because the
sources of state law extend far beyond the "substantive" matters demanded by the

l I | I - Erie doctrine. Specifically, some state written civil procedure laws, seemingly
- operative only in the state trial courts, are used in the federal district courts. For
example, federal courts have utilized a Texas Rule of Civil Procedure which

-106. Makins v. District of Columbia, 277 F.3d 544, 547-48 (D.C. Cir. 2002).
107. Dicev. Akron, Canton& Youngstown R.-Co., 342 U.S. 359,361-62 (1952) (claim under

the Federal Employers' Liability Act). The decision seemingly was not followed in Good v.

Pennsjylvania Railroad Co., 384 F.2d 989 (3d Cir. 1967) (state law governs lawyer's authority to
settleclient'sFELAcase)andPulcinelov. ConsolidatedRailCorp.,784A.2d 122(Pa.Super.Ct.

-- s 1 ( I 2001) (FELA case settlement governed by state law on validity of oral agreements).

|l,' RI -| i - 108. Town ofNewtonv. Rumery, 480 U.S. 386,392(1982) (civil rights claim under42 U.S.C.
l * § §1983). The decision was criticized in Michael E. Solimine, Enforcement and interpretation of

Settlements of Federal Civil Rights Actions, 19 RuTGERS L.J. 295 (1988).
I |IYI~ -~ * 109. Sears, Roebuck & Co. v. Sears Realty Co., Inc., 932 F. Supp. 392 (N.D.N.Y. 1996).

- 4NII IO. -I at 398-40 1.
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- ' ' ' - ' " ? states "no agreement between attorneys or parties touching any suit pending will,be enforced unless it be in writing, signed and filed with the papers as part of therecord, or unless it be made in open court and entered of record.''''' And atl l~lll~il l 1l: I I k , times, but not always, federal courts employ state professional conduct and civiltil" , , , , procedure law standards to determine the authority of a person other than the'party to' settle pending civil actions on behalf of that part." 12

F. Choosing the Applicable Procedures
~ , j ' ' ' ,When a district court exercises jurisdiction over an alleged breach of a civilcase settlement there are, a variety of 'procedures that may be used. Possibleprocedures appear in the Federal Rules 'of CivilProcedure as well as in common- ' - i ' 'law decisions and statutes." 3 Some, but not all, procedures are'geared towardenforcement and remedies on behalf of the party harmed by the settlementl * breach.

"l I 11 1 ' At > , For some settlement breaches, the court may proceed in contempt."4 ThereI'are two forms of contempt, civil and criminal,"' and either form may be director indirect. The major goals of criminal contempt are less connected toenforcement, as they chiefly involve punishment and vindication."6 On the civil

111. Inre Onni, 60 F.3d 230, 232 (5th Cir. 1995) (quoting TEx. R. CIv. P. 11). The Texaslj~ 11~~ib !IIYIlJ , 4 rules are said to "govern the procedure in the justice, county, and district courts of the State ofTexas in all action's of a civil nature, with such exceptions as may be hereinafter stated." TEx. R.Clv. P. 2. A similar New York provision, CPLR § 2014, has prompted "disagreement" over its- I t applicability to federal civil actions in the Court of Appeals for the Second Circuit. Turk v. Chase,111 ;i lo~lK ! Manhattan Bank USA, NA,No. OCIV1573CMGAY, 2001 WL 736814, at *2 n.I (S.D.N.Y. Junep rao11,y2001) . P . it112. Compare United Statesv. Int'l Bhd. ofTeamsters, 986 F.2d 15,20(2dCir. 1993) (federalI I ~~~~~~~precedent regarding attorney settlement authority used); Rco v. U.S. Postal Serv., 98 F.3d 73, M77I -l ll, lll ? (3d Cir. 1996) (under Federal Tort Claims Act, state law used to determine settlement authority ofllIt , f - representative of a child); Neilson v. Colgate-Palmolive Co., 993 F. Supp. 225, 226-27 (S.D.N.Y.-i~~ 1998) (pursuant to local federal rule, court dispenses with certain state law requirements governingl '~ I - - Guardian Ad Litem's power to settle a civil case on behalf of adult incompetent to pursue her own] ~ I claims as technical compliance with state law would prompt "extended and prejudicial delay").llltS ~~~1 13. See18 U.S.C. §401 (2000) (criminal contemnpt); FED. R. Civ.P. 65(injunctions),;FEDSI All I2 P 1 -R. Civ. P. 69 (writs of-executions); FED. R. CIV. P. 70 (judgments for specific acts); Feiock v.,s~ -~ ~ - Feiock, 485 U.S. 624 (1988) (reviewing civil and criminal contempt precedents).I - 114. Availableprocedures forcertain civil case settlement breaches includecriminal contempt,~ III, I .f 18 U.S.C. § 4 01( 3)(2000)(disobediencetolawful court order), and compensatory orcoercive civil! 0 II~I -: contempt. D. Patrick, Inc. v. Ford Motor Co., 8 F.3d 455,460 (7th Cir. 1993) (contempt may be .lJ ! -.. ' -. ^used onlywherebreaches involvealleged violationsofexpressand unequivocal commandsofcourt- orders). For a review of the forms contempt and suggestions on their use, see Margit Livingston,Disobedience and Contempt; 75 WASH. L. REV. 345 (2000).
11 I . See, e.g., Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441 (191 1).K, I ~~~~~1 16. Id. See also 18 U.S.C. § 401(3) (criminal contempt includes disobedience to a lawful -~~court order).

--- ' II
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l . ' - side, there may be either coercive civil contempt or compensatory civil
';''- 5contempt."7 Before there is a contempt proceeding in the settlement breach

gll" ' '' setting, there usually must be a failure of compliance with an express and

'III|1 S - ' ' - unequivocal command within a lawful court order."' Thus, contempt may only
be available for a settlement breach where the agreement was incorporated into
a court order. If the settlement terms 'Were sealed or otherwise outside a court
order, but jurisdiction over the settlement was retained, contempt may not be

t | ' '-' ' ' ' ' immediately 'available, though other procedures may be used. ' 9 Where contempt
is available, 'both civil and criminal proceedings may arise from a single act,

I 10 ' i I ' ^ ' though because different procedures apply, they frequently will be presented
I 'I . ' '. . . separately.' 20

-

fl~ll ' ' l " A trial court may'also proceed'on settlement breaches by way of contract
dispute resolution. Here, settlement enforcement often follows the routine
contract dispute resolution procedures employed to resolve any factual and legal

tg k | 1 ! -I 1 " 'disputes. Yet, the applicable procedures may not always be the same as they
Iwould for ordinary contract disputes involving such matters as defective widgets;

i [ ' ' ' for example, more "summary" procedures' may be appropriate for settlement
-. l l Xenforcement.'*

117. Int'l Union v. Bagwell, 512 U.S. 821, 827-29 (1994).
118. D. Patrick Inc., 8 F.3d at 460. In rare settings, perhaps, breach of an unincorporated

l llI I t . settlement agreement may also be misbehavior in the vicinity of the court that obstructs the

administration ofjustice and triggers possible contempt. 18 U.S.C. § 40 1(1).

Il ] 1l| j ' I 119. See, e.g., D. Patrick Inc., 8 F.3d at 457-58, 462 (suggesting that while contempt
ik g~ | I L: - | .procedures were unavailable to enforce an earlier settlement that was not incorporated into a court

order, breach of contract procedures could be used because the trial court expressly retained

l. l l ljurisdiction "for the purposes of the enforcement"); Central States S.E.- & S.W. Pension Fund v.
Richardson Trucking, Inc., 451 F. Supp. 349, 350 (E.D. Wis. 1978) ("Here the orders in both cases

l z < , are in substance injunctive. However, the orders did not themselves set forth what payments the

defendants were required to make, but instead did nothing more than incorporate the terms of the

l | l - I 4 ; parties' agreements with respect to payment schedules. The orders thus fail to meet the directive
[ i of Rule 65(d), and even if they are disobeyed, they may not be made the subject of civil contempt

proceedings.").
120. See, e.g., F.J. Hanshaw Enter., Inc. v. Emerald River Dev., Inc., 244 F.3d 1128 (9th Cir.

2001) (civil contempt finding affirmed, but criminal contempt finding reversed because procedural
E ,~j;I protections were not present).

l as * - 121. Often, in settlement enforcement settings, "summary" procedures involve resolution
I without evidentiary hearings. Where necessary procedures entail evidentiary hearings following

I; j X , 1 formal discovery because of disputes over material issues of fact, jury trials may be needed.

I III I Compare Millnerv. Norfolk & W. Ry. Co., 643 F.2d 1005, 1009(4th Cir. 1981) (when amaterial
dispute arises regarding a settlement agreement, the 'trial court must ... conduct a plenary

1 i; 1 ' [ J evidentiaryhearing"),Quintv.A.E.StaleyMfg.Co.,No.Civ.96-71-B, 1999WL33117190,at*l

l ! | 4 , - (D. Me. Dec. 23, 1999) (usually no jury trial right in settlement enforcement proceedings, with

"FELAclaimspossiblyexcepted) Fordv.Cotozems& S. Bank, 928 F.2d 1118,1121-22(11th Cir.

¶Id1 1- I1991) (no jury trial right). Summary settlement enforcement and ordinary contract enforcement

*l I procedures both differ from contempt procedures that may be employed when settlement orders are

1~~~~~~~~ "N,~~~~~~~~~~1 i

' ! 1, i - ' -! 1 Fli a " Mtuih



2003jJ ENFORCING SETITL.EMENTS 
1

DDIII~Ii~III l 0 II Certain breaches of settlem ent pacts incorporated into judgmns ad

H I q |, f~~~~~inorxmlvgony, "th pay 
gmnt a~id c i nd

inv~lseothlving tonl "eepthe x e tlment Of money" seemingly may also be processed
~~!II~I~~III~ I~~, ~ . th ro u g h w rits o f e cu tio n u n d er F ed eral Ru le o f C i vi Pr c d reGI) ' u l sthe court directs otherwise. 'i21 Here, the c il focedute praceof uhesDI,%iII~ ~ ais obattach Se nt, ga ishme ~g., D a r n c 8 d s rati ~ 49 ("bedu ne follownt e prite n ed ers al " s,state in which the district conurt vild these writs c o uch r des

some written state laws expressly, recognize the ptunfthe for a judgmntlt chooseeig bet n different enforcement Procedures. Fo

Dl r Se, e~g.,Spain v Mountnos 9 .d72 4-5(hCr 92 (bd rth extamplein the

l z"II~~ I . circumstanredi t r I's 
ofapdissolutionan r ement "orth in [an judgmen aroed e nfRc le by al remedies available for,DI lIjj 1 2 I M r l y h e aL I v M r l y h e c i M t n.term 

s.'' -e oenforceme ntt ofaju(9thet including contemptn ap d " are enforceable as contractChoices ofappliable procedes are constrained in

,~ ~ ~ ~~~~~o ix p 
som 'e 'ng. 

Cosdr

lI ,li~ 4 ~ f or e x a m ple , c a se s w h e re se ttli ng p a rtie s w ish to k e ep.th eir a g re e m e n t se c re t, b u t
nevertheless have the district court retain at le'ast some enforcemenitjurisdijtion.I~~~h

1 LI ¶ ~~~In one recent case, a newspa'per sought to intervene in a civil action in order' toI~~~ I ~~~obtain a copy of such a settlement agrement.' 25 The magistrate judge hadapprvedtheagremet, ut "did not embody his approval in ajudicial orderthat

'~ ~ ~~ l have 'ad the I' ''.6

I' would have made the a~~greem ent enforc eable by contem pt proceedings."12 Theappeals court ruled that such an approval had, "no legal significance"~ toenforcemhent unless it wais "embodied in ajudicial order retainingj juisd iction ,of
the case in order to be able to enforce the settlement without a new laWSUit.1,127

II~~~II I ~As to the wish to keep the settlement, secret, the appeals court said, "the generalu~~ ~~~ II ~~~rule is that the record of a judicial proceeding is public" and that concealing~~k~~II~~~I. ~records disserves the -values' protected by the First Amendment and bars thepublic from monitoringudicial performance adequat T a1lpg eI~.I~4II~ god D llfound there was "a strong presumption I" rather than an absolute rule, of

,I~I . ' , disobeyed. See, e g., D. Patrick, Inc., 8 F.3d at 459 (,because the contempt proceeding is
I ~~~~~~~~concerned solely with whether or not the respondent's conduct violates a prior court order, the~~ L.I I ~~~~~parti es cannot reasonably expect to litigate to the same extent that they might in a new and1~~~~I ~~1~I¶I I ~~independent civil action"); F.J. Hanhaw, 244 F.3d at 1 143 n. II (need finding of bad faith in civil

II~~~I
1 ~~ I I ~contempt proceeding, perhaps based on clear and convincing evidence) 

I.!II.
122. FED. R. Cmv P. 60(a). in "extraordinary circumstance" Fed R. Civ P. 70 may be used.See, eg. Spain v. Mountanos, 690 F.2d 742, 744-45 (9th Cir. 1982) ("under the extraordinarfunds through the normal process.. any remedy provided in Rule 69 or Rule 70 to enforce the

I~~II,~~~I I ~award7 
is appropriate).123. InreMernilILynchRelocation~gmt 

Inc v Memil Ly-nch Relocation Mgmt.,Inc.,812F2d I1116, 1120 (9th Cir. 1987) (Rule 69(a) has been applied "to garnishment, mandamus, arrest,I ~~~~~~~contempt of a party, and appointment~ of receivers )I 124 ~~~~~~~~~750 ILL.COAGP STAT.ANN. 51502(e) (2002).
I ~~~~~~~~~~125. Jessup v. Luthier, 277 F 3d 926, 927 (7th Cir 2002) 

,I.~IF, ~~~~~127. Id.at 929.I ~~~~~~~~~~128. Idat 927-28.



52, INDIANA LAW REVIEW [Vol.36:3

openness.' 29 -So upon "a compelling iest in secrecy," the record of an

~~~ ~~~~~ ~enforceable'settlement'coul be sealed.'30 -The court noted most "settlement
lX;?20 g, " ig~jigi~j$?' 'agreements, like most arbitration awards and discovery materials, are private

documents... not judicial records," and thus the issue of balancing the interest

gS~g2 0 I g~tg~gilB Adz .in promoting settlements by preserving secrecy versus the interest in making
~~~~~~~~ ~~~~~~public materials upon which judicial decisions are basedde o aris. 3 h

E 0 |j'lgn;gfil~i; ' -issue does not arise because-there is "no judicial decision" where there is "a

g ... : ? gi$2 . stipulation of dismissal . .. without firther ado or court action," leaving the
§gMS | ll! | 0|lg! settlement with "the identical status as any other private contract."'32 Since the

trial judge in the case had participated in "the making ,of the settlement,, he
~~~~~~ ~~~~appeals court found the "fact and consequence of his participation are public

~~~~~~ ~~~~~acts.' 3 -So, future ancillary enforcement jurisdiction may be unavailable to
. m BlX |gj j Atrhany parties-who wish secrecy for their settlements.

!lS1Cg g$- ;2 Sly 1'ttt' t , , Choices of applicable procedures are also constrained in certain settings

where settling parties or their attorneys may later wish to, pursue an award of
attorney's fees. For example, fees may be awarded to "theprevailing part"in
certain civil rights actions."4 The -U.S. Supreme Court has truled that a

| 1 gg1l iigi2llj -determination of "legal merit" is a condition for such an award and that a consent
decree may meet this condition if it involves judicial approval and oversight of
' "court-ordered change in the legal relationship" between the settling parties.'35

(WV ~~~~~~~One federal court has ruled that such a consent decree arises when a trial court
incorporates a settlement into an order, making the contractual obligations

§g~g~g~lilplhg lktR~i~p~ll~il~llel50>Wll gt3 enforceable as an order of court, but may not arise when a trial court retains
enforcement jurisdiction over a settlement which has not been incorporated.'3 6

Igg l| 1 . - G. Discretionaiy Refusals of Settlement Enforcement Requests

g l l l : : fI Where a federal district court has incorporated terms of a settlement
agreement into an order or has retained jurisdiction to enforce a settlement
agreement, can it later decline to enforce the settlement even though requested,

leaving the matter to other courts? If so, under what circumstances? Or, is such

129. Id. at 928.1, 130. Id.
131. Id (citation omitted).

E tluSl~qE~t2'00gfiie~qlG E lEqEE: lf - l32. Id.
~~~~ \~~~~~~~ ~~133. Id at 929.

134. See, e.g., 28 U.S.C. § 1988(b) (1994 & Supp. 1999).
135. Buckhannon Bd. & Care Home v. W. Va. Dep't of Health& Human Res., 532 U.S. 598,

mln1Eliqpillilqqllilsguliilgliliilll~ql~llqq~lil V -604 (2001) (quoting Tex. State Teachers Ass'n v. Garland Indep. Sch. Dist., 489 U.S. 782, 792

fiqfigg5S' Sl~l0Xt< (1989)). The same "prevailing party" standard seemingly operates-in other civil rights settings

where fee awards are allowed. See Race v. Toledo-Davita, 291 F.3d 857 (1st Cir. 2002) (America
I@l|lll8W,|lg Pi with Disabilities Act claims); Oil, Chem. & Atomic Workers Int'l Union v. Dep't of Energy, 288

F. 3d 452 (D.C. Cir. 2002) (using standard in fee requests under Freedom of Information Act).
136. See Roberson v. Giuliani, 2002 WL 253950, at *6 (S.D.N.Y. Feb. 21, 2002); Smyth v.

Rivero, 282 F.3d 268, 285 (4th Cir. 2002).

, 0 's p ''' '' ''' , '-- --- ~-- - .__ , .
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enforcement exclusively within the subject matter jurisdiction of that district 4.4 j
court, so that no other court (federal or state) may enforce? To date there has
been little attention to these questions. ,44Vc 4i

where the settlement was reached, even where there is an incorporation of the 1 X

agreement or a retention of jurisdiction. Where enforcement jurisdiction is
ancillary, judicial discretion about its exercise should remain available as it does G ' a Xji45

in similar settings, such as when federal district courts are asked to exercise :'ss
"supplemental" jurisdiction."3 When a settlement dispute involves "a novel or K g B
complex issue of [s]tate law,"'38 federal enforcementjurisdiction often should be I' g 44

declined. Yet, employment of the same standards in enforcement settings that ,i

are used in other ancillary jurisdiction settings would be inappropriate. Thus, A
enforcement should not be declined simply because all claims over which there r -- '

was original jurisdiction have been dismissed."39 If the discretion to decline to ,~, l J44..4j,,

exercise ancillary enforcement power is used too liberally where the settlement
was incorporated into a court order or where jurisdiction was expressly retained,
the future settlements will be deterred and certain judicial efficiencies will be- ,, ll 44\ 44

undermined. Therefore, there should be very little discretion to refuse - t444444.4454444
enforcement requests where earlier court orders expressly provided for 44;K444l44~,, 5
"exclusive" jurisdiction over later disputes.'4 0

In addition to at least some ofthe standards used with statutory supplemental I A
jurisdiction, we posit additional general guidelines on discretionary refusals of 4I44444444444. 344444444I44 4443444.4454

settlement enforcement requests. First, refusals should be more difficult where , -,4

federal law claims were settled because there is a greater likelihood that federal
laws will govem legal issues arising during enforcement proceedings. Second, - 4\

- ' ' - xll031 ,0Egg~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ts:S~~~~~~~~il44444-'.

137. 28 U.S.C. § 1367(c) (2000). The extent to which enforcement jurisdiction may be i |544l

exercised under the supplemental jurisdiction statute remains somewhat unclear. To us, at least I

some exercise is appropriate under 28 U.S.C. § 1367(a) (allowing supplemental jurisdiction over ,j444llj
7

43444

"claims that are so related to-claims in the action within . .. original jurisdiction that they form part I!1~
of the same case or controversy").. See Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 444 44.4i

379 (1994) (recognizing that in some instances settlement enforcement claims and claims earlier - 4l4i444,

presented forjudicial resolution may have something to do with each other in that they are all "in i
varying respects and degrees factually interdependent"). ' 141| .4444 4

138. 28 U.S.C. § 1367(c)(l) (granting court discretion to decline supplemental jurisdiction t 44w54

when "claim raises a novel or complex issue of State law"). ' 44 4

139. But see 28 U.S.C. § 1367(c)(3) (granting court discretion to decline supplemental . l '14- s

jurisdiction when "court has dismissed all claims over which it has original jurisdiction"). 44 Ah

140. While parties cannot establish federal district court subject matterjurisdiction by contract, j- ig5- 4l"

the incorporation of an exclusive venue provision in a court order in a pending civil action signifies , ' 4t 444 i!44444444

a judicial recognition that there will be ancillary jurisdiction in certain events, in addition to - MI 54j)454j,,r I44444

providing ajudicial promise that, in the absence of exceptional circumstances, it will be exercised. 414 45,

See, e.g., Manges v. McCamish, Martin, Brown & Loeffler, 37 F.3d 221, 224 (5th Cir. 1994). -But 4 4l4er

see Housing Group v. United Nat'l Ins. Co., 109 Cal. Rptr. 2d 497 (Ct. App. 2001) (persons 454,44

involved in settlement talks outside of any civil lawsuit cannot agree to place settlement before a- 4- 4i 4 45,44444

trial court in order to securepossible court enforcementbecause there isno justiciable coiitroversy). A

* ~~~~~~~~~~~~~~~~~~~~~~54
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M ' ' refusals should be more difficult where the same cistrictjudge wil preside over
the settlement enforcement proceedings as presided over the settlement talks
because desired efficiencies are more likely to occur.'4 ' Third, refusals should

be easier when federal governmental interests are diminished due to settlement

OX i f lj~i1>:gC,^ ' -agreements which expressly require that state laws.govern any future disputes.

Fourth,' refusals should be more difficult where enforcement proceedings will
txi«:lrgajllj 1 0 3' iW1, ' ' involve settlement-breaches that violate court orders because they more readily

implicate the power of the courts to "protect'' their proceedings and to
"vindicate" their authority.'42 Fifth, refusals should be easier where enforcement

go ' proceedings will not involve extensive inquiries into court records, such as

i SW. l . '. ' hearing transcripts and filed papers. Sixth, refusals should be more difficult
K x d & ~ I l [Ff " where earlier and related settlement enforcement proceedinigs' have already

occurred in the federal district court.

R A III2 | ;. IMPROVING SETTLEMENT ENFORCEMENT IN THE

~~ Many of the ~~~ FEDERAL DISTRICT COURTS

EX'Manyofthedifficulties with-federal settlement enforcement proceedings can
be reduced by new written federal laws. We posit that such new laws are needed

K|w~ | g1 i - *both from the U.S. Supreme Court, as the federal civil procedure rulemaker, and-
from the Congress. As rulemaker, the Court should consider both amendments

. \\F| go d ' ' .to existing civil procedure rules and entirely new rules. We urge Congress atthis
time to focus only on changes to the supplemental jurisdiction statute.

9 | gg jjlgg~l 1 '' I Difficulties regarding the incorporation of settlement terms into court orders

amendments to Federal Rule of Civil Procedure 58. The rule already speaks to
Btgil~t FliqlildilN~ a '; ' -judgments uponjury verdicts or other decisions by juries, as well as tojudguents

upon decisions by courts without juries."' An amended rule could be
accompanied by new forms, which would reduce Confusion, as they would be
."sufficient" ifused.1" An amended rule could be modeled on some existing'state

civil procedure laws. For example, a Texas statute says:
iugiA2A~uFF~giFglFFl ''"'(a) If the parties reach a settlement and execute a written agreement

gg@X1 11 - disposing of the dispute, the agreement is enforceable in the same
manner as any other written contract.
(b) The court in its discretion may incorporate the terms. of the

¢E2,iliS~it~l~itl~tiilEgit agreement in the court's final decree disposing of the case.
FH Sffiitgl~l~gil2Fftift~t~i .il - (c) A settlement agreement does not affect an outstanding court order

unless the terms of the agreement are incorporated into a subsequent
f+1 . ~~ecree."'

141. Kokkonen, 511 U.S. at 380 ("efficient> to adjudicate settlement breach with claiml

Siilllslllt~glg F | * 1 prompting the settlement where facts underlying both have much "to do with each other).

r~l0Slflllg~ll~llI 1 142. Id. at 380-81.
StH~''|gE5SlX@,s~ltl' ' -143. AE. R. Civ.P. 58.'.'

~'~'~& I.F ( III,' B~ ,h:. ~ k4'~~ 144. FED. R. Civ. P.84 (forms in Appendix of Forms are sufficient).

145. , ' '

IV~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~g
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And, a California Code of Civil Procedure says:

If parties to pending litigation stipulate, in a writing signed by the parties
outside the presence ofthe court ororally beforethe court, for settlement
of the case, or part thereof, the court, upon motion, may enter judgment
pursuant to the terms of the settlement. If requested by the parties, theA
court may retain jurisdiction over the parties to enforce the settlement . E M

until performance in full of the terms of the settlement."4 I

Difficulties regarding discretionary refusals of future or present settlement

enforcement r-equests could bereduced through amendments to the supplemental
jurisdiction statute.'4 That statute is applied today, for the most part, to the initial
adjudicatory authority over civil claims pleaded or otherwise presented before
or during so-called trials on the merits, typically encompassing "factually - ifiIig

interdependent" claims under Kokkonegn.'" l f | Y
Further difficulties with settlement enforcement -procedures can be ,.1!

diminished with amendments to Federal Civil Procedure Rules 65 and 69.,,
Amendments to Federal Rule of Civil Procedure 65(d) could address
enforcement issues arising from settlements involving equitable remedies. ' '
Amendments to Federal, Rules -of 'Civil Procedure 69(a) could address ''-' '

enforcement issues arising from settlements involving monetary payments. ,,,.

Should codification of civil contempt procedures be found necessary, a new
federal civil procedure rule seems the best vehicle to'do so'4 using several local -

court rules and written state laws as models.'5

CONCLUSION 13 W Y
Settlements of federal civil actions may, but need not, be subject to, later

judicial enforcement. As recognized by the U.S. Supreme Court in Kokkonen v. '

Guardian Life Insurance Co., one significant limitation on enforcement -

proceedings is subject matter jurisdiction because federal district courts are '
"courts of limited jurisdiction." Under Kokkonen, enforcementjurisdiction may ,VlYt'Iii
be "independent," but usually is "ancillary" because state law claims typical ly are

146. CAL. Civ. PR6. CoDE §664.6 (1987 &Supp. 2002). Prior to its enactment, "California

appellate decisionswerein conflict astothe appropriate procedureforenforcementofan agreement g a
to settle pending litigation." Assemi v. Assemi, 872 P.2d 1190, 1194-95 (Cal. 1994). Butsee LA. . iI

CIV. CODE ANN. art. 3071 (1994) (settlement recited in open court "confers" upon each party "'the - I
right of judicially enforcing its performance"). -

147. 28 U.S.C. § 1367(2000). . - - l.-q>I.

148. A review and critique of the supplemental jurisdiction statute appears in Jeffrey A. 'i 2 q

Parness & Daniel J. Sennott, Expanded Recognition in Written Laws ofAncillary Federal Court - '4 .2W,'

Powers: Supplementing the Supplemental Jurisdiction Statute,__ U. PT. L. REv. __ (2002). ,IgIY44

149. Acts constituting criminal contempt are already expressly addressed in 18 U.S.C. § 401 .. ' j

(2000). These statutory standards have traditionally been used to help define acts constituting civiIl * 9 XX ,,, g
contempt. B 11, Ic 1>'

150. Seee.g.,ILL.CIR.CT.R.FORFlFTEENTHCIR.11.1(2000);CoNN.SUP.R.§1-14(1999). ' , ,
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- involved where there is no'diversity of citizenship. Ancillary enforcement

i i | g ' ' ' powers may be exercised by district courts either where claims were initially
preseted or adjudication and disputes aing from later settlements' are

si g~l~sS~~qlW~ll~ggj X "factually' interdependent," or where recognition of enforcement authority,

-enables courts "to function successfully," such as where courts need to insure

*thattheir orders are not "flouted or imperiled." Typically, enforcement authority
*is exercised so that the courts function successfully.

g 0 g @ hA g . - .Difficulties have surfaced regarding this ancillary settlement enforcement
'jurisdiction. They concern, how' to incorporate settlement terms into court orders

g X~k s0Wi pb; g t g li . ' 'and howeotherwisetoretain jurisdiction whetherselementdisputes may prompt
the 'reopening ofjungients, and what contract laws and nwha pocedres houd

apply when federal casersettlements aenforced Thre ar additihon troubles

which have syet to surface signifidantly, including whether theore' isjudicial

§ , .p ' ' to discretion to refuse requests that fuiture enforcerm ent jurisdiction bea retlaied and
| <~ whethercertain settlement disputescan prompt discretionary refusals ofavailable

~~ ~~ { ~enforcement jurisdiction.
We believe new written federal laws are needed now to address many of

these difficulties. Relevant lawmakers include both the U.S. Supreme Court, as

promulgator of the federal rules of civil procedure, and te ,Congress., e
suggest amendments to the Fe'deralRules of Civil Procedure on judgment en'try,

~~ _ onjud~~~~~~~ment~s, involving' money andlon permanent injunctions, as wrell as changes

to the supplemental jurisdiction statute.
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